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ARGUED AND DECIDED AT 

NISI P R I U S 



IN THE 



COURT OF COMMON PLEAS, 

At the Sittings after Michaelmas Terai^ 
59 George III. 1818. 



SITTING DAY AFTER TERM, AT WiaSTMINSTER. 



Bray v. Mayn£. iifMidsr, 

2V^0V. SO. 

ASSUMPSIT.--The first count of the declara- After a wred 
tion stated that, in consideration the plaintiff haSllted'aiiT 
would, on the ^8th day of Jtfoy, 1818, deliver to "/^"^artt'toe^ 
the defendant in good order and condition, a ffeld- *» bound not 

° to me iti 

ing, which he bad proposed ta buy of the plaintiff, 
the defendant promised either to return the animal 
on the Tuesday following, in the same order and 
condition, and to pay 10/. for the use of it, or to 
purchase it at the sum of 552. The breach as- 
signed was, that the defendant had delivered back, 
Vol. I. B 



y 
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iSiS. the gelding in a mncb worse state and condition^ 
^"^^^"^ . without paying either the IW. or the 55L There 
^^ were other counts in the declaration. 



V. 

Maymil 



It appeared in evidence^ that the defendant had 
applied ijo the jdmitiir^ (yAm was a horse-dealerj 
for the purchase of a horse. On ITiursdayy the 28th 
of JM^^4hedtfen(lant cdled at the plaintiff 's^tables, 
and asked for the horse in question^ which was the 
one he purposed purohasng^ but which the ostler^ 
at first declined delivering, without the price being 
paid ; however^ m l!he ^fendant'is refusing so to 
do^ unless he was allowed a trial, the ostler de- 
livered it, on condition that the defendant should 
either return it in the same state on the Tuesday 
following, paying 10/. for the use of it, if it should 
not suit him, or that he «bonld purchase it at the 
sum of 55/. The defendant left London with the 
horse tm4hefG41owingday^ for Wtnrthing^ where he 
arrived on the ensuing Saturday ; and the horse 
did not then appear to he affected with any dis- 
order, except a cold. On the Monday following, 
the defendant left Worthing "kr London; and hav- 
ing driven the horse as &r as Horsham that night, 
htmk the fieat iwMTAiiiig pvoceeded to Bmett, which 
is a distance of twenty mSes. On the defendant'^ 
iirriml wt Ae latbiar plane, dlie tostler, bcdonging «o 
•file iStaUes at whicfa 4he 4icme was put ^p, dis- 
atmoned tikat ifthepe was m awdling «nder its throaty 
.and Ahatithetharse ffefwed ils iieed. The odcfradant^ 
lioweser, diwve it from EwMAjo Lmubm, inotwilii- 
rfltanding ita«s»doriQg fiort ef the joarn^ hmm^i 
-distttMned.; and, ^aihcn <b»aght t^o «he pbiiitfff'a 
fliahles, it WM paovad to inw been tna urach wcnrse 
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.condition tbaa when defiveMd. A TetetioMy 
sargeon^ who was cttHed as a witness^ said^ be eoii- 
sidered it a want of proper care and attention to 
compel a horse to pursue its journey after it bad 
})em dfiven for twenty milifs 911 tb^ sa^e 4ay, wd 
had Mfused its feftd. 



3 



iai8. 






D^LLAs^ C. J. ruled^ that under these circum- 
stances^ the plaintiff was entitled to a, verdict for, 
the price of the horse. After its strength was ex- 
hausted^ and it had refused its feed^ the defendant 
had no right to pursue his journey with it. The 
animal^ instead of going at its ordinary pace^ was 
obliged^ from distress^ to crawl and creep. Neither 
was the defendant entitled to avail himself of that 
part of the contract which allowed him to return 
the horse on the Tuesday, on payment of the lOl., 
because as the horse^ on being returned^ was in a 
worse state than when originally delivered to the 
defendant^ the condition on which it was delivered^ 
and on which alone the right to return it to the 
plaintiff on payment of the lOL depended^ had not 
been fulfilled. 

The jury found a verdict for the plaintiff, for the 
price of the horse. 

Vaughan, Serjt.^ and E. Lawes, for the plaintiff. 

Copley, Seijt., and Manning, for the defendant. 



See CoggtY. Bernard, 1 Ld« Jones on BaUments, 88. — ^The 
Raym. 916. BM. N. P. 72. hirer of a horse is npt re- 
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1818. sponsible for any. mistakeB, 
v^V^/ which a farrier, whom he calls 
Bray in to attend the horse, may 
V. commit in the.treatmeot of it ; 

Matve. bnt if| instead of calling in a 
farrier, he prescribe for the 
horse himself ; and, from nn- 
skilfnlness, gtre it a medicine 
which causes its death, he as- 
sumes a new degree of respon- 
sibility, and, by not exercising 



the same degree of care which 
might be expected from a pru- 
dent man towards his own 
horse, he becomes liable to the 
owner. Dean t. Keate^ Esq. 
3 Campb. 4. In an action for 
not taking proper care of a 
hired horse, the plaintiff must 
gire some posttiTe evidence of 
negligence. Cooper i^Bariofiy 
Ibid. p. b. 



MICHAELMAS TERM, 59 GEORGE lU. 5 

1818. 



HTTING DAY AFTER TERM, IN LONDON. 



SWINPORD V. BURN^ P^*1? 

DEBT on an award to recover 735/.^ being in aa action on 
the sura awarded to the plaintiff. The exe- cov*JI^thesiim 
culion of the submission by the defendant was Srfendal^^^^^^ 
proved, and likewise that he frequently attended ^^\g"J^?t^ 
the arbitrator, durinfifthe progress of the reference. award,hUpro. 

C7 * V? iicr course 

The only application which had been made to set being to apply 
aside the awards was to the Court of Chancery, haJe u ^^ ^ 
and that application was dismissed by the Lord ***^*' 
Chancellor. 

Dallas, C. J. observed that, under these cir- 
cumstances^ the award must be considered as 
conclqsive, and binding. The defendant had . 
no right, in this action, to udravel the accounts 
exhibited to the arbitrator, and dispute the va*- 
Hdity of his award. He had, from time to time, 
attended the arbitrator, and sanctioned and recog- , 
nized his authority to proceed : and, if he now 
felt inclined to canvass the award, his proper and 
only course was by an application to the Court to 
hav6 it set aside («)* 



(a) To an action of debt on fendant cannot plead partiality 
the submission bond the de« or improper conduct in the 



« 
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IBIH. 



SWIKFORD 
BURH. 

All allegation 
that the time 
fermaluDgthe 
mwardwasia 

cniatiged, to 
wityontilacei^ 
taia dlqr, does 
not lendfir it 
necessary to 
prove that the 
time was en- 
larged until 
that day. 



It appeared that the time originally limited by 
the submission for making the awards was the Ist 
d^y of Januafy^ 1818: bat a power of enlarging 
the time for any period w^ excwdng six months 
was vested in the arbitrator. On die I9th of 
December, 1817^ the tifloe was accordingly enlarged 
until the 90th of AprU, 1818; and on the 13th of 
the latter months the award was made. In the de- 
claration it was istated^ that the *' arbitrator did in 
due manner extend the time for making his award 
for a certain space of time, to wit, to the ^Otih day 
of Jf/in7, 1818." 



Lens, Serjt., for the defendant, insisted, that the 



mrbitmtor; this being ground 
only for applying to the equit- 
able jurisdiction of the Court 
to set aside the award. Brad' 
ificibT. 3%M/iMm, 8£a8t.S44. 
Neither can such matter he 
given in eridence under a plea 
of nil debet to an action of 
debt on the award. WUk t. 
Maccarmkky 2Wils.l48. And 
a parol agreement between the 
parties, to relinquish and aban- 
don the award, will uot form 
the subject of a plea in bar to 
an action on the submission 
Itond. Braddkk t. Tftomfwon, 
st^a. Bnt where aU matters 
in difference are referred, it is 
a good plea in bar to an action 
on the submission bond, that a 
partionlar diffoienoe was noti^ 



fied to the arbitrator before 
the award was made, and that 
he neglected to decide uiMHi 
it. MUcheU t. Staoeleyj 16 
East. 58. To this tb« plain- 
tiff may reply, that no such 
matter was subjected to the 
consideration of the arbitrator, 
and call him to prove the 
fa^t, Sfooee t. Farmer, 4T. 
R. 140.; unless ihe euhject df 
the r^ication was a matter ia 
difference at tbe time, and 
within the scope of the refer- 
ence, in wblch case it is. thu 
fault of ihe party himself, tliait 
the questioBwas oot l^rragfat 
under the consideration of the 
arbitrator. Smith t. JoJimonj 
Idfiast-Sll. 

1 
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alkgatioa in th« dedaajtlaa as to. the ffllargpd tioM 
mioat be prQveKL The d&j^ ta which the cuolaiiger 
mtnl exteoded, wa& milerial; ta he oJleged ; and as 
it might baveheen tnuwrae^ saitouut he gro^eik 

Copley, Serjt.^ contra. The material allegation 
lA the enlargemeatsi which ia stated t^ hai^ been 
made ia due ttanner ;. and it mattecs not. to yfbsS 
day the enlacgement was eatendad^ i£ the award 
were majde within the enlarg^ed time. The day^ 
therefore^ beiog immateria]^. and being laid, andar 
a videUcetj, may be ejected*. 

Daxlas^ C. J. ruled that the daj; to whleh the 
time for making the award was enlarge^^ waaimr 
material; and^ consequently^ need not be proved (&}• 



IMS. 



SWIIUQM 



The Q3(peii€es oA the re&renee and #f the awwd ^S^S!SS 



were 3501^ wbkk wece proved te be veasonable ; "^.^^Siiiifcr 
and the plaintiff baviag. yaid them, now claimed S^tttmbfei 
from the defendant a moiety^ on the authority of 
Qnv0 Y. Gox^. I Tanmt. LOSk 

Lens, Serjt. The expences attending the re- 
fiearenceaByd awacd^ did not fooatitnte. a debt lej^ly 
daiBMibla. The aribitntOF Unsetf could no* have 
mamtained an action to recettr them. Ph^emff v. 
ITarfie^ 4 Esp. N- F. C 4T. The pteintiflP^ there- 



(Jkl See the CRMft oa tkU 
iidyieot,. QDlteaed bj tba Imraf 
ad edilor ol SoHMhres Ra- 
i«rt9,. la a aate to Doitbcw^s 
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V18. fore, was under no compulsion to pay the money ; 

and^ by making a voluntary payment of the whole^ 

9. he cannot acquire a right of action against the de- 

BuEif. fendant to recover from him a moiety^ by way of 

contribution. 

Dallas^ C. J. — I think this question has been 
before the Court in a recent case. — My present im- 
pression is^ that the plaintiff is entitled to recover. 
An arbitrator may certainly demand a compensa- 
tion for his trouble ; and if so^ as the suhn paid in 
this case has been proved to have been reasonable^ 
the plaintiff may call upon the defendant for con- 
tribution. But I will, if it be desired, reserve the 
point (c). 



righty gutfTtf. 



to^tinawm ^" Calculating the damages, the plaintiff claimed 
*^«? ** interest on the sums awarded, from the respective 

claimable as ■ ^ r 

matter of^ days on which they were directed to be paid. On 
the allowance of interest being objected to, 

Copley^ Seijt., contended, on the authority of 



(c) I hare b«en unable to to a reasonable compensatron in 
find the case to w^ich the the absence of an express pror 
Chief Jastice alluded : indeed mise. Thus, in the cases of 
it does not appear to be in Miller y.Robe^ 3 Taunt. 461* 
print. In the case, howerer, and Fitzgerald t. Graces^ 5 
of an express prombe, it is Taunt 342* the Court of Corn- 
clear that an action wiU lie. mon Pleas referred sums award- 
Hardres y. Prowd, Sty. 465. ed by arbitrators to be paid to 
And there are cases which themselyes to the Prothono- 
operate as an implied recogni- tary to be reduced* But see 
tion of the right of an arbitrator George r. Louskjf^ 8 East. 1& 
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Pinkom V. Tuckinglan, 3Campb. 468.^ that he isif 
was entitled to it. v-^%^^ 

SwiNFOBO 

V. 

Vaughan, Serjt.^ for the defendant^ insisted that Burit. 
interest was not claimable as matter of right, but 
that the jury might give it in the way of damages. 

The jury allowed the claim of interest^ and 
found a verdict for the plaintiff. 

Copley y Seijt.^ and Campbell, for the plaintiff. 

Lens and Vaughan, Serjts.^ for the defendant. 



H) CJtSSi AT NI9i PRIUS^ C. P. 

ISIt. 



AD70URNEI> SITTINGS AT WlSTMIlfSTER. 



^rZ' Anstey and Other* v. MAimsn. 

t^of*^ A SSUMPSFTIbr goods sold and deUTensL 

divoreco^ A% 

itrttio, the lia. "*--*- 

bMdfor tiljr "^^ pfaintiffk are lornituw dsapen in Xon- 
debto of his don, and the defendant a lady resident in Port- 
eoDtioue. man-square. The action was brought to recover the 
sum of 5&1. la. 2d., for furniture drapery supplied 
by the plaintiffs. It appeared in evidence^ that the 
defendant had been married to a gentleman of the 
name of Dahymple, with whom she afterwards 
lived ; and^ consequently^ appeared^ and was known 
as his wife. On the 17th oi June, \9\\, a sentence 
of nullity of the marriage was pronounced by the 
Consistorial Court at Doctors' Commons, and the 
defendant and Mr. Dalrymple then separated. A 
small portion of the goods was supplied pre- 
viously to the sentence of nullity of marriage 
being pronounced ; but the greater part wcis de- 
livered subsequently to that time. The defend- 
ant uniformly ordered the goods^ and was de- 
bited for them in the plaintiffs' books^ and Mr. 
Dalrymple in no instance gave directions respect- 
ing them. 

Vaughan, Seigt.^ for the defendant^ insisted^ that^ 
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under these circuinstaiices, the defendant was not ists. 
liable. She lived with Mr. Dalrymplt ai his wife^ 
from the time of their marriage^ until the final ad- 
jiidicatiim of divorce ; and, with reference to the 
iiabiUty of the husband, they must» during that 
period, be considered to have been man and wife. 
Mr. Dalrymple is, therefore, liable for the goods, 
which were supplied before the sentence of nullity 
of marriage was pronounced. He is also liable for 
the other part of the plaintiffs' demand. The par- 
ties, it appears, continued to deal in the same 
manner subsequently, as they did antecedently to 
the divorce ; the dealing, therefore, was on the 
original credit. Where no new contract is ex- 
pressed, the dealing must be supposed to be on the 
footing of the old contract. 

Park, J. — A sentence of divorce ah initio has 
been admitted to have been pronounced by the Ec- 
clesiastical Court in June, 1811. From that time, 
. therefore, Mr. Dalrymple ceased to be liable for 
debts contracted by the defendant. The liability 
of a husband for the debts of h)s wife does not 
continue after a divorce. If the wife becomes a 
single woman by operation of law, it is the same as 
if she had always remained single. Her liabilities 
ar^ in no respect different 

Verdict for the plaintiff. 

Copies/, ^^^'* ftnd Camyn, for the plaintiff. 

Vaughan, Serjt,, for the defendant. 
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Anstev 



Although % man is concla* 
sirely liable for necessaries sup- 
plied to a woman while he is 
liriDg with her as her husband; 
yet after a se^aratiQn he is not 
liable for necessaries, on the 
ground that he has lived with 
her, and represented her as his 
wife, if he can shew that, in 
point of fact, thej were not 
married. Munro y. De Che^ 
maniy 4 Campb. 315. But if 
a man marry a woman, and. 
hold her out to the world as 



his wife, he does not discharge 
himself fr9m his liability for 
necessaries, by proTing a pre- 
▼ions marriage between himself 
and another woman still alive, 
unless he bring home a clear 
knowledge of the celebration 
of the first marriage to the 
person who supplied the ne- 
cessaries to the second wife. 
Robinson y. Nahoftj 1 Campb. 
945. But see Watson Y.Threl^ 
*eldf « Esp. N. ?• C. 637. 
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Lloyd v. Sandilands, Clerk. ^oZf^: 

ASSUMPSIT for money lent and advanced, y^^^^^Z 
and money had and received, ^ m ^^^ 

*' manager of an 

inttitution, for 

It appeared that in the year 1807, a society pmSaamg^ 
or institution was projected and formed, called J^d7hew*u no 
the " Philanthropic Annuity Society/' A per- JJJ,°featio^ 
son of the name of Thompson, at the time of the the money by 

^ . n * . . * ^ II tn him,theper8on 

formation of the institution, undertook the omce advancing it 
of manager of it, and continued to act in that ^ back from 
capacity until the year 1813, when he retired ; ;^j,^"^*^f ^^e 
and the defendant succeeded him in that silua- *"«*LV*^J"- Jj^ 

enable the per- 

tion. The plaintiff,^' before the secession of «on advancing 
ThompBoity became a shareholder in the institution, from ii., he 
and, subsequently to that time, advanced ^several ^the/ fnmd in 
sums of money to the defendant, for the purpose ^emonSy,or 
of purchasing for her shares therein. A ffreat * mt^ppWca- 

• i.f • « .11? tionofit. 

many other persons likewise became shareholders ; 
and, on paying their money, each person received 
a certificate or share ticket. The defendant re- 
ceived all the money paid in for the purchase of 
annuities, and handed over to the cashier sufficient 
to discharge the annual payments or dividends. — 
No banker was employed ; but the money, when . 
paid to, was kept by the defendant. The trustees 
of the institution never held any meetings for the 
purpose of enquiring into its concerns. In the 
year 1816, the affairs of the society became embar- , 
rassed, and it was broken up. The ledger of the 
society was produced, in which the entries wer^ 



Llotd 

0« 
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1818. made under the direction of the defendant; and 
the plaintiff was therein credited with the monies 
received of her^ as being for shares in the institu- 
SAKDU.AKDS. tion. It was not proved that the defendant had 
been guilty of any misapplication of the monies. 

Dallas^ C. J. in summing up to the jury» ob- 
served^ that the action was brought to recover a 
sum of money^ which had been adyaneed by the 
]plaintiff to the defendant, to be applied to a partir 
cnlar purpose. The receipt of the moii«y by the 
defendant was aUeged to be fraudideat^ as it was 
to be applied to the use of a society^ wbicb was de- 
lasive. The defendant was not the prcjectoi* of the 
society ; and the plaintiff^ instead of being originally 
induced to advance her money on any fraudulent 
representations of the defendant^ was a shareholder 
aft the time when Thompson filled tbe siCuaticii of 
manager, which was before the defendant underr 
took that office. The mere proof thart moMy has 
been paid to another^ wiH not entitle the party 
paying to recover it baK^k ; bat^ where aiottey is 
received fraudulmtly for tbe purpose of being ap^ 
plied, the consideration faiki. In tbis caa^, bowei^erj 
there is no evidence of fraad having been iMractis^d 
by the defendant He was not the inventpr of th^ 
acbene, nor was he laansger when the {daintiff 
fifflt embarked in it The defeiidant ban b^eii 
proved to have received mon^ siince ThompnaWi^ 
•eeeasion ; but it was advanced to, and received by 
Inm in the character of mahager, for the purpq^e 
of being applied to the use of the society. There 
k no proof of a misapplication of ihe fuoney by 
bim ; and if be be liaUe to the plaintiff, he i» akp 
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Kttble to ev«iy other ^harekolder. Tlie mere cir- i«i« 



cmnstaiice of the society not tetn^ aUe to pay^ is 
not evidence on -wliicli to '6x f rund on the defend- ^ 
ant. A feilnre of funds cannot constitute fraud. SATraiLAiriw. 
The pkistiff ^rnnst prove avi obtaining of the money 
by frMd; and if that had beenfiliewn^ the defendant 
iwdd not have resistod this actiofn with success. But 
the xldfendant was only a menber <>f 1;he society in 
'Oommm witlh olJhers ; and^ ahhough he acted as 
jnanager^ yet there has been no proof of any mis- 
application during his management. If, however^ 
it was a fraudulent contrivance of the defendant to 
get money into Ws hands^ his conduct is founded in 
frauds and the plaintiff is entitled to recover. 

The plaintiff submitted to be nonsuited. 



In the course of the trials it appeared that a The mere dr. 
cheque for 2^^. U«(2.dniwn by the plamtiO; aoh^S^e'beL^^^ 
ufm her hankers, Messrs. Eamom, Morlmtd^nA ^^,Zroi^ 
Oa.^andfnadepayaUeto the defendant/ had been f^^^^^^^ . 
presented at Chat house for payment, and that mentofit^u 
i;300I.,part of it, was carried to the account of the ?banhemUter 
defenda^it, who likewise hanked there, aad the jc- ^""^ *^ ^"^ ^' 
sidue was paid to the person, who presented the 
cheque. There was no evidence, however, to shew 
that the plaintiff had given the cheque to the de- 
fendant, or in any other manner to connect them 
with it. 

Lena, Serjt., contended, that as par( of the cheque 
had been carried to the credit of the defendant in 
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Lloyd 

9. 
SAXDIJLiNBS. 



the banker's books^ it was prima facie evidence that 
the defendant received the cheque from the plain- 
tiff^ and therefore required explanation. 

Dallas, C. J.— Although the cheque is made 
payable to the defendant, yet it might have been 
given to a third person, and through that third 
person might have got into the hands of the de- 
fendant. The plaintiff and the defendant are not 
by this evidence connected with the cheque. This 
is not proof of payment. 

Lens, Onslow, Serjts., and ^(2a9n,forthe plaintiff. 

Copley and Taddy, Serjts., for the defendant. . 



In the case of Egg t. Bar" 
netij 3Esp. N. P. C. 196. it 
was holden, that payment of 
money may be proyed, by the 
payer prodacing a cheque 
drawn by him upon his bank- 
ers, in fayonr of the payee, and 
indorsed by the latter; al- 
though, without the indorse- 
ment, it would not be eyi- 
dence. But the mere proof 



of the deliyery and payment 
of a cheque is not sufficient 
evidence of a debt due from 
the person to whom it is de- 
livered and paid, unless it is 
shewn ujSon what considera- 
tioo, and under what circum- 
stances, the cheque was giyen. 
Aubert v. Walsh^ 4 Taunt- 
293. See also Cartf v. Ger* 
fish, 4 Esp. N. P. C. 9. 
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Marsov t;. Barber, and Others. ^Maif, 

Dee. 5> 

HIS was an action of trespass fof breaking ^*"^i b! 
and entering the plaintiff's apartment, and ^^* *« ^^ ^ 
taking her goods. The defendants justified the wie' being ef- 
trespass under the statutes 13 Elh. c. 7. and 1 Jac. profiu,iftcr 
J. c. 15. The bankrupt in this case was a person cMt"pJk?,^! 
of the name of Rdhfcin, and a notic^e had been J!u,5{!y^Siyid. 
given by the plaintiff under Sir Samuel Romilly's ^^^^\^ 
act, of an intention to dispute his trading, and like- loss^iVaay^u 
wise the petitioning creditor's debt. ' Ixciosivdy by 

^., if B. effect 
a sale and re- 
It appeared that Barber, one ef the defendants, ««»▼« the mo. 

,' ney, the debt 

was the petitioning creditor; and, in order to estab- dnefromhini 
lish his debt, an agreement dated the 20th of April, ctent'to wpl 
1815, was produced. The substance of that agree- .Ton Tblt 
inent was, that \Bar&er had purchased twenty-three ^ptcytgwMt 
cases of china, which were placed in the bankrupt's 
hands for sale ; and, on a sale being effected, and 
after deducting the cost price of the china, the in- 
terest of money, and all other incidental charges^ 
the profits were to be equally divided. The bank- 
rupt had sbld the china to a Mr. Mortlock, for the 
sum of 2000Z., which he received, but for which he 
had iiever accounted to Barber: Barber brought an 
action against him for it, in which he obtained in- 
terlocutory j udgment only. 

Lens, Serjt., for the plaintiff insisted, that a suf- 
ficient debt had not been established. The agree- 
ment stipulated that the china was to be sold on 

Vol. I. C 
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the joint account of Barber and Rankin. The 
profit and loss was^ therefore, to be equally divided. 
If the debt be a legal one, it must be capable of 
being piit in suit; but here it cannot The ac- 
count is unsettled, and is only to be made up when 
it is demanded. Rankin is to sell ; and, after de- 
ducting the cost price, &c. the profits are to be 
divided. The agreement, therefore, shews that 
Barber could not maintain an action at law : his 
only remedy is by a bill in equity for an account ; 
and, consequently, the debt is not sufficient to sup- 
port the commission. Neither does the interlo- 
cutory judgment alter the case, A final judgment, 
would have constituted a legal debt ; but an inter- 
locutory judgment is followed by a writ of inquiry, 
by which alone the debt is ascertained. No ad- 
justed sum, nor any agreed balance, is* shewn. 

Vaughan, Serjt., contra. The agreement only sti- 
pulates that Rankin is to sell for Barber. Rankin t^ad 
no interest in the china. It belonged to Barber, al- 
though it was in Rankin's hands. Rankin sold it 
on the account of Barber. The net profits were 
to be equally divided between them : but Rankin 
was not to be liable for any loss; such loss was to 
be borne exclusively by Barber. To constitute a 
partnership, there must be a participfition both in 
the profk and loss of the adventure. A right to an 
equal division of the profits was on^ a mode of 
remuneration to Rankin. He cited Hesketh v. 
Blanchard, 4 East. 144. 



Dallas, C. J.— Rankin received of Mr. Mortlock 
^OOOL, and his share of it is only a moiety of the 
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profit. The surplus, therefore^ is clearly a debt 1818. 

due to Barber. A debt upon an account^ though ^"^^^^^ 

not liquidated, or a sum' awarded by .arbitra- ^*^®^ 

tors^ is a sufficient foundation for a commission (a). Babbee. 

The plaintiff had a verdict. 

Lens, Onslow, Serjts.^ and AndrewSy for the 
plaintiff. 

Vaughdn, Copley, Serjts., and Campbell, for the 
defendant. 

(a) See fVhUmarsh's TreGit. on B.-L. 36. 



SeeDrtfj.Boswellj iCampb. 
3^9. Wish y. Small, lb. 331 . n. 
A debt due from one partner 
to another, if above 100/., 
where the accounts haye not 
been adjusted, is not a suffi- 
cient foundation for a coQimis- 
sion : but Lord Eldon thought 
that had the partnership been 
determined, and had the solvent 
partner paid all the debts, a 
commission might have been 
supported. £x^ parte Nokes, 
2 Mont. Bt. Laws, 148. Aj^d 



in a late case, where the peti- 
tioning creditors had all been 
in co-partnership with the 
bankrupt, in a contract to sup- 
ply provisions for the use of 
the navy, and'the affairs of the 
partnership had not been set- 
tled. Lord Ellenborough ruled 
that, if the petitioning credi- 
tor's debt did not arise out of 
the partnership concerns, it 
was good. Windham v. Pater* 
son, 1 Starkie's N. P. C. 144. 



C2 



20 CASES AT NISI PRIUS, C. P. 

1818. 



J^imday, TvRNER, Baft, V. TuRNER and Others. 

Dee. 7. 

wtioiTFo**'^ *" fXlHIS was an action for a conspiracy in issuing 
conspiracy in JL a conimission of lunacy to enquire of the 
mission of^°™' plaintiff's sanity^ which was afterwards superseded. 

lunacy, malice 
and a want of 

canMmfastbe ^ witncss. Called on the part of the plaintiff, 
proYed. On provcd^ that^ about the time the commission was 
waDtofproba. jssued^ the plaintiff was seized with a fit of illness^ 
Uce maybe"* which was followed by a depression of spirits^ and 
auhougil **ex! '^^^ ^^^ medical attendants considered it necessary 
Er*ro^S^^ to place him under the care of keepers. 

some slight 

TOi'Sf proba- Dallas, C. J.— In this case, any inference of 
bcTiri^n!"'"** uialice is excluded, and a probable cause is proved. 
The course of things is, therefore, inverted. If 
the plaintiff had proved a total want of probable 
cause, malice might be implied. Bat here no want 
of probable cause is shewn ; and it has been ruled, 
by the late Mr. Justice Le Blan^, that, although 
express malice, be proved, some slight evidence of a 
want of probable cause must be given (a). 1 think 
the plaintiff must be called. 

Plaintiff nonsuited. 

Lens, Copley, Serjts., and €f. JV. Marriott, for 
the plaintiff. 

Vdughan, Serjt, and Hutchinson, for the de- 
fendants. 

{d) See Inckdott v. Berr^y cited ia Seiw. N. P. (4th ed.) 
1>96, «. 2. .1 
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Wells v. Gi^iling. j2^^' 

THIS was an. action by the payee^ agauist the J"^^"*"*. 
maker, of a pron)i£|sory note^ payable by ia- •orjnote ptny^ 

X 1 A Wile hy iMtal- 

stalments. ntnufw^mf 

omffttm4kj% 
on whieh an ' 

An instalment which was. payable on the 24th of ^SepSlwe 
June, was stated in the declaration to have been heincomc^j 
payable on the 4th of that, month. The days of nance ufaui. 
payment of the other instalments were correctly 
stated. 

Copley, Serjt.,, for the defendant^ insisted, th^t > 
this was a fatal variance. 

Vaughan, Seijt., cantra.^ The day for payment 
of the instalment has ^passed. The variance, there- 
fore, is not material. The days on which. the pth^r 
instalments are payable, are correctly stated. In 
order to render the objection available, the instru- . 
ment declared upon ought to appear to be different 
from ithfit produced in evidence. 

Dallas, C: J.— The distinction is between an 
allegation of substance, and one of description. 
The latter must be exactly proved ; but it suffices 
if the former be proved substantially. This is an 
allegation 6f desdripttoti. , / 



CASES AT NISI PRIUS, C. P. 
1818. F. Pollock, on the samc^ side^ then contended^ 



that the note might be used as evidence under the 
money counts. Between the original parties^ debt 



V. 



GiRLiwo. is maintainable ; and, therefore, as a privity exists, 
tbe ^i^St^ resort may be had to the money counts. A promis- 
^roSS^ry^* sory note has been repeatedly admitted to prove an 
dwtio^the*" ^c^^^*^' stated, and a promise to pay on that count. 

plaintiff is pre- 
. eluded from «. ^ • .,11 1 

recoveiing DALLAS, C. J. enquired whether there was any 

ilSwtii^itb!^' case, in which, where the instrument was imper- 
dSTrlhe mone^ "^^t^Y described, it had been admitted as evidence 
connti. under the money counts ? 

F. Pollock, having answered in the affirmative, 
the Chief Justice reserved the point ; but it was 
admitted, that there was no original consideration 
moving from t,he plaintiff to the defendant, and that 
no money had passed between them. 

The plaintiff had a verdict, subject to the point 
reserved. 

Vaughan, Serjt., and F. Pollack, for the plaintiff. 

Copliy, Serjt, and Bayly, for the defendant. 



In an action at the suit of payeeto the drawer of the one, 

the payee 4>f a bill against the and maker of the other. Gierke 

drawer, and in an action at the ▼. Matim^ 2 lid. Raym. 758. 

suit of the payee of a note Grant ▼• Vaughan^ 3 Burr, 

against the maker, the count IbU.FerLmdEUenboroughy 

for money leni is proper, the in Marshall ▼• Poole, 13 East, 

instruments themselves being 100. BiQfi^ on Bills, (3d ed.) 

evidence of money lent by the 163. So an indorsee may re- 
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cover onder the count for mo- 
liey lent in an action against 
his immediate indorser. £eff- 
iebotoerr. 7Vm«, Bayl. on Bills, 
164 ft. 6. And in an action 
against the acceptor at the suit 
of the drawer of a bill of ex- 
diaage which is made payable 
to his, (,the drawer'sX own 
order, the biH is^^eridence under 
the count for mene^had and 
recehed. Thompsonyi Morgan^ 
3Campb. 101* Bat in general, 
the pajee or holder of a bill of 
exchange,, infant action against 
the acceptor, cannot resort to 
the count for money paid, Gib" 
son ▼• Minetj 1 H. Bl. 609; 
Indeed the rule does not seem 
to apply, where there is no 
priyity betweea the plaintiff, 
and the defendant, as between 
the Indorsee and acceptor of a 
bill, And the indorsee and the 
maker of a note, between 
whom, if the plaintiff cannot 
succeed on the count on the 
bill or note, and there be no 
express promise to pay the 
amount, the common ■ counts 
are usually of no ayail. JoAit* 
son ¥. Callings^ 1 East 98. 
Barlo9 ▼. Bishop, Ibid. 433. 
Houle Y. Baxierj 3 East. 177. 
Wd^ham ▼• Bsndy i Qimpb. 



175. Exonj. Russell, AMtLial. 
8^ Selwyn 505.— Where a bill 
or note is not properly stamp- 
ed, the plaintiff may, if he has 
evidence of the Consideration 
passing fronr himself to the de^ 
fendknt, andi counts in his de- 
claration adapted to it, as in 
the case of goods sold,, money 
lent, &c. give evidence of that 
consideration,, and recover on 
those counts ; for, (hough the 
instrument is void, the law iro«« 
plies a promise to pay the mo* 
ney due on the consideratioiu 
Alves V. Hodgson, 7 T.. R. 
241. WUsonr.Kennedi/jlEsp, 
N; p. C. 245. T^te v. Jones, 
1 East. 58. ft. (a). Brown v. 
WaUs, 1 Taunt. 353.— To en- 
titlB a plaintiff, to resort to^the 
eommon counts, in order to 
supply the omission or defect 
of the count on the bill or ^ 
note. It is necodsary that the 
particulars of his demand 
should state the consideration 
of the instrument. Wade v. 
Beasley, 4 Esp. N. P. C. 7. 
Selw. N. P. (4th edit.) 354. n. 
62. And the demand shouM 
be noticed in tho counsel's 
opening of the case on tiie 
trial. Paterson v. Zachariah, 
' 1 Starkie's N. P. C. 72. 
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Wells 

V. 

GiRLiva. 
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¥rei$uiday, RoWE V. LaNT, 



J}ec.9. 

The pctitioii. rxiHIS wa8 an action of trover. It appeared in 
de^t^'^ trading, JL evidence^ that the goods for which the action 
bankraptcy, was bfought, wcre in the visible possession of the 
^oTe? brthe plaintiff's mother; at the time when she became a 
,prodoction^f bankrupt; and that the defendant^ being appointed 
fi^n^and the gole assignee under the commission against her, had 
under it,"in a taken posscs^ion of them as* being part of her ef- 
dcfendanUs ^ fects. On the record, it was not stated that the 
wKonSe defendant claimed any title to the goods in ques- 
Jid^d^' ^n©^ ^^^"* ^^ assignee ; and no notice had been given to 
tice under Sir dispute the proceedings under the commission. 

MtU^s act, 

1st rio.*U Coplet/, Serjt, for the defendant, put in the com- 
tt^pSndff^^ mission of bankruptcy, and proceedings under it, 
for the pc^rpose of proving the petitioning creditor's 
debt, the trading, and the act of bankruptcy. 

Onslow, Serjt., contra. The statute 49 Geo. 3. 
c. 121. 8. 10. makes the proceedings under the 
commission evidence in those cases only where the 
plaintiff or defendant sues, or is sued, as assignee, 
and that i^ct appears upon the record. But in this 
/ case it does not appear from the record that the 
defendant claims title to the goods in question as 
assignee ; and, therefore, the petitioning creditor's 
debt, the trading, and the act of bankruptcy, must 
be. established by the same evidence as was neces- 
sary to be adduced in support of them before that 
statute passed. 
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Copley^ Serjt. It has been decided that the sta- 1818. 

tute applies^ although the defendant is not described ^"^^ 
to be assignee on the record (a). 



Dallas^ C. J. admitted the tommission and pro- 
ceedings as evidence. 

The defendants had a verdict. 

Omhu), Serjt., and Barry, for the plaintiff. 

Copley, Serjt., and Barrow, for the defendant. 

(a) See Simmonds y. Knight, 3 Campb. 351 . . 



v. 
Lant. 
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ADJOURNED SITTINGS IN LONDON- 



^«%» Knight v. Martin. 

^\^^ \ SSUMPSIT. It appeared in evidence, that 
plaintiff serves jljL the plaintiff was the lessee of one Shiriev' 

the defendant ^ • • « ft . « , , . 

with notice to ot premises in Bell-court, Bermands^ ; and that 
Il^t^hu on the 14th of May, 1804, he assigned all his in- 
dSwWchb^S *^^®** *" ***® premises to the defendant, for the re- 
j^es claim gidue of the term originally granted. The premises 
terestyitisnot being allowed to become dilapidated subsequently 
t^piamtiffto to the assignment thereof to the defendant. Shir- 
cation ^f Se" ^^2/ ®^^^ ^^^ plaintiff upon his covenant to repair 
the^teSd^on*'^ contained in the original lease, and recovered a 
ofthesobscnb. vcrdict and judgment against him, v^hich was sa-^ 
Amer.^ere tisficd. The plaintiff thereupon brought this ac- 
arradvenJr** ^ion against the defendant, with a view to reim- 
burse himself the damage which he had sustained 
in consequence of .the satisfaction of the judgment 
recovered by Shirley. The assignment by the 
plaintiff to the defendant was indorsed on the ori- 
ginal lease; and it was a mere assignment of tlie 
interest of the plaintiff, containing no covenant 
whatever on the part of the defendant. The action 
was founded on the implied undertaking to in- 
demnify the plaintiff against any daipage he might 
sustain by reason of the non-observance of the 
covenants in the. lease. The defendant took pos-* 
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session under the assignment ; the plaintiff's 
coitnsel having, on the production of the lease by 
the defendant^ in pursuance of a notice for that 
purpose, proved only the execution of the assign- 
ment, which was indorsed upon it. 

Coplei/y Serjt., for the defendant, insisted, that 
the plaintiff must prpve the execution of the ori- 
ginal lease, by the testimony of the subscribing 
witness. 



1818. 



Knight 
Martin. 



Pell, Serjt., contra, submitted that the assign- 
ment indorsed on the original lease sufficiently ad- 
mitted its execution, and that the necessity of actual 
proof was thereby dispensed with. 

Dallas, C. J.— Where the instrument comes 
out of the possession of a party who claims the 
same interest as the plaintiff, by whom notice to 
produce the instrument is given, there I think it is 
not necessary to call the subscribing witness to 
prove the execution of it But, if the interests^ of 
the party producing, an^ of him who calls for the 
production, are adverse, the execution of the deed 
must be proved in the ordinary manner. 

Pellj Serjt., then contended that, as the defend- 
ant must claim under the original lease, in order to 
* render the assignment effectual, the interests of the 
plaintiff, and of the defendant, were similar. In- 
deed, the defendant, by taking possession under the 
assignment, impliedly admits the existence anfl 
validity of the original lease, virhich admission roust 
necessarily operate as a dispensation with the 
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1818. necessity of actual proof of its due execution. Thi^ 
^^^^^^^ case may be assimilated to actions on bills of ex- 
Knight change, in which the handwriting of a subsequent 
Martin. P^i'ty admits that of persons who were previously 
parties to it. Here the defendant derives his in- 
terest in the premises under the lease; and as the 
lease comes out of his possession, the execution of 
it need not be proved. 

Dallas, C. J.— It has been held, that if, in com- 
pliance with a notice to produce an instrument, 
the instrument which is called for be produced, yet 
that the party calling for the production of it is 
bound to prove its execution, notwithstanding it 
comes out of the possession of his adversary. But 
this rule applies only to cases where the interests 
of the parties are adverse ; and even then it is at- 
tended, in its application, with a hardship, since 
the party calling for the production of the instru- 
ment may be ignorant of the name of the subscrib- 
ing witness. Where, however, both parties claim 
similar interests under the instrument produced, 
the execution of it in that case need not, I think, 
be proved. Here the plaintiff claims under the ori^ 
ginal \eMe{rotn Shirley; and the defendant, through 
the assignment, claims under the same lease. 

The Chief Justice, however, allowed the sub- 
scribing witness to be sent for; but the plaintiff 
not being prepared with a witness to prove the 
judgment recorded by Shirley, was nonsuited. 

Pell, Serjt, and Qorf^n, fpir th^ plaintiff. 

Copley, Serjt., and Mackenzie, for the defendant. 
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See Rex y. Middiezoy^ 2T. 
R.41. Bowles 1. Langworihi/y 
5 T. R. 366. In the above 
cases, it was laid down as a 
general proposition, that the 
production of a deed by the 
adverse party, in pursuance of 
a notice for that- purpose, su- 
perseded the necessity of call- 
ing the subscribing witness in 
order to prove its execution. 
The authority of these xases, 
howeYer,wa8 denied,altogether 
in Gordon v. Secreian^ 8 East. 
548. In that case it vi^as de- 
cided, that if a party to a suit, 
in pursuance of a notice, pro- 
duce an instrument executed 
by himself, yet tbat the party 
giving the notice, though a 
stranger to die instrument, is 
boiind to prove its execution 
in the ordinary manner by the 
testimony oh the subscribing 
witness. See also Wetherston 
T. Edgingion, 2 Campb. 94. 
S. P. But the rule, as thus 
laid down, has been narrowed 
and restricted by the deter- 
mination in the recent case 



V. 
MAtlTIN. 



of Pearoe v. Hooper, 3 Taunt. 1818. 
60. The rule there established ^-^V^ 
appears* to be this. When a Knight 
party to a suit, in compliance 
with a notice, produces an in^ 
strument to which he is a party, 
and under which he claims a 
beneficial interest, it will not 
be incumbent upon the other 
p^rty, even though a stranger 
to the instrument, to call the 
attesting witness to prove its 
execution ; but In other cases 
the execution must be regalarly 
proved by the party who offers 
the instrument, as part of his 
evidence in the cause. — The old 
rule, which was established in 
the case of Rex v. Middlezoif, 
merely rendered it unnecessary 
to call the subscribing witness, 
where the instrument was pro- 
duced by the opposite party ; 
and, therefore, if on the pro- 
duction of the instrument, it 
appeared to be inadmissible in 
evidence, as for want of a 
stamp, it could not be receiv- 
ed. Doe V. Hore, 2 Esp. N. 
P. C. 724. 
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Saturd^, Clarke, Esq, v. Earnshaw. • 

Awatchmaker A SSUMPSIT. The declaration stated that, 
secure pro- XJL in Consideration, the plaintiff would deliver 
ufi^hfrndsin tQ the defendant, who was a watchmaker, a time* 
tod^*i to**" piece to be cleaned and repaired by him in the way 
S^t de. ^^ ^'® trade, the defendant undertook to take rea- 
psedations sonablc cauc of it. 

that may be 
committed by 

his employ! " It appeared in evidence, that the defendant was 
where ^i? en- ^ watch and chronometer- maker, and that the 
(who^wafa p'^intiff had entrusted to him a chronometer or 
chronometer timc-piecc >to be repaired. The defendant had in 

maker,) with a ... ^ • i. »«. ■ 

chronometer his scrvicc a pcrson of the name of Warren, who 
and^it'sufferi was eighteen years of age, had been well recom- 
to s^eV^irAe mended to him, and always slept in his shop for 
^e'^chronome'! *^^ purposc of protecting the property in it. On 
^«7aj<Jepo. the niffht of the 23d of Feftrwary, 1818, Warren 

sited, B. was i 7 , . . , . . 

held liable to stole the cbronomctcr m question, together with 
vaiuc^^.'sseiv somc watches, of which a part belonged to the de-. 
JtofenX vd fendant, and the rest to persons who had employed 
when^tihlthd? *^™ ^^ repair them. The articles stolen were de- 
was commit- posited in a drawer, which was affixed to the shop- 
posited his ^ board, and which was locked ; but the lock of which 
own wa^ches^ had been forced. The defendant had, in a recess 
San&aun ^^ ^^^ shop, an iron chest, in which watches belong- 
which the jnor to himsclf, of the value of several thousand 

chronometer o * 

was left. pounds, were locked up ; and which chest had not, 
and could not easily have been broken open. The 
outer doors and window shutters of the bouse and 
shop were properly and securely fastened. Se»- 



Clarkb 
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veral watchmakers proved^ that it was invariably igia. 
their habit to lock up at nighty in an iron safe^ or 
in some other place of equal security^ all watches, 
whether belonging to themselves^ or in their custody Earnshaw. 
for the purpose of being repaired. 

Pell, Serjt., for the defendant, contended that, 
under these circumstances^ the defendant was not 
liable. He was under no obligation to deposit the 
chronometer in his iron chest. The question to 
be considered is not, whether the defendant might 
have taken greater care of the chronometer ; but 
whether he has taken due and reasonable care of 
it. If the defendant shall be held to have been 
negligent of the plaintiff's property, the criterion 
of the liability of watchmakers and goldsmiths, for 
losses of 'this description, will be, whether they 
have or have not kept iron chests, in which they 
have deposited the watches or jewels entrusted to 
them. The circumstance of the chronometer being 
stolen by the defendant's servant makes no differ- 
ence, since that will not render the defendant liable 
for the loss, unless it be shewn that there was gross 
negligence on his part. Unticane v. Small, 1 Esp. 
N. P. C. 315. If the defendant in this case be not 
exempt from responsibility, no shopkeeper can be 
protected, notwithstanding he may hire a watch- 
man to protect the property during the night ; be- 
cause he will not only be bound to secure it against 
a robber without, but likewise against a thief 

within. 

> * » ' 

Dallas, C. J. was of opinion, that the defendant 
was bound to protect the property against depreda- 



n 
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1819. tions from those who were within the house. He 
had taken care of his own property^ by locking up 
and securing, it. The servant iYi this case had 
Earnshaw. been improperly trusted ; and the defendant was 
guilty of gross negligence in leaving him in the 
care of the goods. 

The jury found a verdict for the plaintiff for 56/. 

Lens, and Blossett, Serjts., for the plaintiflf. 

Pelt, Serjt., and Chitty, for the defendant. 



The bailment, in this case, 
being beneficial to both parties^ 
the bailee was only answerable 
for ordinary, and not for slight 
neglect, which is the omission 
of that degree of diligence, 
used by very circumspect and 
thoughtful persons in securing 
their own goods, and for the 
omission of which he would 
have been liable, if he aJone 
had derived benefit from the 
bailment. Jones's Law of Bail- 
ments, 119. But in the case 
of a workman for hire, or- 
dinary hazard alone is not the 
limit of his responsibility ; he 
is bound so to exert himself as 
to preserre the thing bailed 
from any unexpected danger, 
to which it may be exposed. 
Leek . y. MaestaeTy 1 Campb. 
138. Of a warehouseman 
reasonable and common care 
of any commodity entrusted . 



to his charge is exacted. — 
CaHiff ▼• Danversj Peake'i 
N. P. C. 114. But a different 
rule applies to a bailee wUhoui 
reward; with regard to such 
a bailee, it has been decided, 
that the law only raises a pro- 
mise, on bis part, not grossly 
to neglect or abuse the thing 
bailed. MyUon y. CocAr, 2 
Stra. 1099. And eyen that, 
it has been said, is not exacted, 
if the bailee commit a gross 
npglect in regard to his own 
goods, as well as those bailed. 
Jones's Law of Bailments, 47. 
However, in a recent case, it 
was held that the captain of a 
vessel, who carried the goods 
of another, though not for hire, 
was bound to take proper and 
prudent care of them. Nelson 
▼. Macifii>08hy I Starkie's N. 
P. C. 237. 
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Armstrong and Another v. Baldock, Esq. . srf«rrf«y. 

Dee. 1«. 

TROVER for certain household furniture.' if an Mipt- 

ment be made 
of household 

The defendant being SheriflF of the county of {j^iJ^igio*"'* 
Kdnt, he on the 15th of August, 1818, by virtue rontinueinthe 

« . ,. « • • ■ . 1. *, . possession of 

of a writ directed to him^ at the suit of Francis u, it is not pro- 
Patten and Thomais Brislejf, made his Waf rant to ItTllecu^'on* 
his oflBcer to levy 30/. of the goods of one James *Je^Si\of oVthe 
Nicholas. The officer on the ITth of August fol^ *^";£2^Ce^^ 
lowing:, entered under the warrant, and levied upon were notori- 

, . .. ... 11 - ^^, M ous. In such 

the goods in question, which were sold for 28/. 49. cases, the no- 
It appeared in evidence, that on the \Sth of May^ dlaoice of pos- 
1817, Nicholas had by deed assigned to the plain- •;*;iaon*to'^bc 
tiffs; as trustees, certain leasehold property^ his "pertained, 
stock and •implements of trade, and also the pro- 
perty in question, for the benefit of his creditors. 
One of the trusts of the » deed was to sell the pro* 
perty ; and when sold, the produce was to be rate- 
ably divided amongst those of his creditors, who 
shduld consent to come in under, and should exe- 
cute the deed. There was also a proviso in the 
deed, reserving to JSTicholas the right of using and 
occupying the property a^signed> as his own, until 
March 1818; and on payment of SOO/. that right 
was to continue until March 1819, with a power of 
extending the right to March 1820, on similar 
terms. Nicholas, however, had not paid the 200/., 
although he was solely, and in the uncontrolled pos- 
session of the property at the time the execution was 
levied. The collectors of the king's taxes, and of 
^be poor rdtes, proved that McAb/fliC apprised them 
of ;th« assignment sometime previously to the exe- 
Vol. I. D 



V. 



AftufflTiiirtro 

V, 
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1818. cution being levied ; but no other witnesses were 
called to establish its notoriety. After the assign- 
ment Nicholas changed his place of abode ; and, 
kiuM>cK. having brouglit tbe goods in question to his- iftvf 
residence^ they were there seized. 

Bhssett, Serjt., for the tiefendaint. This deed ii 
a gross fraud upon all those citsditors who did not 
accede to its furovisions. The Jaw will anaui sUcli 
an instrument. Here there is not only no pvcltence 
for contending that the plainiiBs took possessjon 
of the property acmrgmed to them ; but the direct 
reverse is in evidenrce. To all appearance, the 
property continued to belong to NtehdM, mrtwitil^ 
standing the assignment of it by him. , The plaitl** 
tiSs, instead of taking pidBsession, and i?x«cutfng 
the trusts of the deed, s^sfTer NichalM to retain 
possession in contravention of those trusts. The 
dfeed itself, therefore, defeats their cktim. if th^ 
terms of the deed bad been pursued, no causi^ of 
adtion would have arisen, because the property 
would have been sold. It is ira^possible io say, that 
the trustees have a possession of the property, 
whilst Nicholas 18 permitted to reniain intke.pos^ 
session of it. This deed caiiitot be set up against 
a lawful creditor. 

Lens, Serjt., contra, contended, that it was sof« 
iicient, if the possession were conslstlent with the 
Injects oi the trust. Here it was not intended that 
the trust^s should take possession. 

Dallas, G. J.— In all leases of this descfiptiant 
the notoriety of the change ef possession is the 



MICETAELMAS TERIMT^ 50 GEORGE m. SB 

qtiestion on which the validity or invalidity of the i $i8. 



ftssi^nment depends. Here Nicholas brought the 
furniture froih his former residence ; and he alone^ mwe^. o 



o. 



from the time of the aasignoieut^ until the seizure, Baldocb. 
exercised acts of ownership over it. Inde^^ k 
could not be predicted from appearances^ that any 
other person than himself was the proprietor of the 
property. Generally speaking*^ according to the 
case of Edwards v* Harhen{a), the passession 
must be immediate^ that is^ it most accompany and 
follow the deed. Where, however, the deed is not 
an absolute, but only a conditional assignment, the 
assignor may remain in possession, until the con- 
dition be performed ; but if tbe condition be not 
performed, the possession becomes absolute. 

The jury having found that there was not a no- 
toriety of change of possession, the defendant had 
a verdict; but the Chief Justice reserved the point 
which was made by Lens, Serjt. 

Lens, Serjt.^ and Adolphus, for the plaintiff. 
Blossetly -Serjt., and Denman, for the defendant. 



(a) 2 T. R. 587. 



Monday, 
Dec. U. 



fVo(H0iam and Another t. who resided at Pbunpslemif Where goods 

' Baidock, Esq. TIms was also had on the l^h of ji^'l^ ^nbi?'^ '^' 

an action of trover against the 1817, assigned to the piaiuUfis and the seller' 

-same defendant in his character as trusteep, all his effects upon . ^^^ra bonAfidt 

of sheriff of the county of trust to sell them, and when to condniie in 

Kent. sold, to apply the produce to the possesion 

The fiiiCts of the case were the satisfaction of the demands cannot^be^^ 

these :~One Thomas Favohr^ of those of his crodhow, who t*^.«" J" "** 
. ^ ' cutton by one 

«f th« sellers' creditors who was present at the sale, since the transfer Was open and no«^ 
toriouSy and there was a gpod consideration to support it. 

1X2 
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.1818. "CainO in uHder the de^d. Oa 

v^^V^p/ the ]6th of Jpril following, 

/Abmstroi^g **>6 property of Fozoler was ex- 



^ALOOCit:. 



posed to sale by public auction, 
pursuant to the trust for sale 
contained in the deed; andtBt 
that sale Fowler attended, and 
personally bid* for, and pur« 
chased several of the lots. — 
Fowler not being able to pay 
for the goods, which he had so 
purchased, they were again put 
up to sale ID the month follow- 
ing, and resold. Publicity was 
given to the first sale, viz. that 
in April handbills and cata- 
logues were circulated, and dis- 
tributed ; but, in the catalogues, 
the property was represented 
to belong to Fowler. The 
plaintifffr had allowed Fouler 
to retain the possession of the 
good?, which were the subject 
of the present action; and with 
them he removed, after the 
sale in April y to Woolwich^ 
where he carried on the busi- 
jiess of a baker. Fowler hav* 
ing on the 9th of June ^ 1818, 
become indebted to one Mai' 
(erson for money lent, he gave 
him a receipt, which receipt 
purported that the money lent 
ivas for the goodwill, intecest, 
. 9tock in trade, furniture, &c. 
belonging to Fowler^ as a 
baker, at Woolwich. On the 
iOth of the same month a war- 
rant of attorney was given by 
Fowler for the sum mentioned 
in the receipt ; and on the 15th 



•.of that month, execution was 
levied. Matierson attended at 
the sale in April 181 7. 

Vauglian^ Serjt., for the 'de- 
fendant. It is a geaeml prin- 
ciple, that if the assignment be 
abfiolot^) and there be no con- 
dition in the conTeyance» the 
possession of the property as- 
signed must be delivered inw 
mediately on the execution of 
the ai«ignment Here the 
plaintiffs have permitted Foas- 
ler to remain in the possession 
of part of the property assign- 
ed ; which permission having 
enable<l him to obtain a dels- 
sive credit, the deed becomes 
fraudulent. If publicity had 
been given to the deed^ and it 
had been provided that Fowler 
should remain in the posses- 
sion, by his remaining in pos- 
aea^ion, consistently with the 
provisions thereof, the deed 
would not hate been inTalidat- 
ed. And even although no 
such provision )iad been made, 
if the plaintiffs had permitted 
Fowler to continue in the pos- 
session for a reasonable time, 
until an opportunity offered of 
di imposing of the goods, that 
might have been consistent 
with the proviso for sale con* 
tained in the deed. Bui the 
plaintiffs hav^ allowed an un- 
reasonable time to elapse; and 
twenty years hence they might 
stand upon the same ground as 
that upon which they mm en- 
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dtavoiir t6 support their cMisiJ 
The d^lrt of Matiersim WES' 
c<Hitmcted subsecfuentljF to the 
execution of the deed of as* 
8ii;tlineot ; aod, therefore, now 
tice of that deed canoet affect 
kirn. Here Fowier wat per-i 
mitted to remain in the posses* 
sion of the goods ; and^ in the 
transfer of chattels, the no* 
torietj of the transfer is the 
onljr evidence of the change of 
BToperty. 

Lensj Seijt.) C4niira^ con- . 
tended, that there was no fraad 
shewn, and that therefore the 
deed was not invalidated. — 
MaHerson^ bj being present 
at the sale, must be presumed 
to have known that the pro- 
perty did not belong to Fon^. 
ler; since Foroier bid. openly, 
for the purchase of several lots. 
Dallas, C. J. — In this case . 
the goods were pnbticlj sold 
bj auction. As a general pro« 
position it b not true that the 
possession of goods proves the* 
ownership in them. A^ pnr-- 
chaser of goods at a public auc* 
tion^ where the sale is open 
and notorious, may permit the- 
seller to remain in the ppsses-^ 
sion of the goods purchased. 
In transactions of this sort, 
however, secrecy is a badge- of 
fraud ; but it does not of itself 
prove fraud. Here the pro- 
perty is exposed to sale, and 
there is presumptive notice that 
it belonged to the trustees. — 



Balpocil.! 



Tfae'saie Urn being «pto aaA x818j 
ndtmeus^ .there wna' a a»fi^» v.^V^irf' 
oieni change* of.:posae«si©n#-^ Armstrong'. 
This two requisites, therelMrOf 
concur inthk case; oi% a noi*> 
torioiK .change of. posaesAoaj: 
which operates a« nbtif^B'tb all* 
the W4>rld ; and a lawful con- 
sideration whkh excludes any 
idea of fraud. 

. The jury feund a verdict for^ 
the plaittti£f. 



The. rule laid down in the 
case of Ethoards v. Hurbmis^ 
that in cases, where the assign- 
ment or bill of sale of chattels 
is absolute, possession must ac- 
company -and follow the in-* 
struoient, otherwise it will be' 
fraudolent and void in point 
of law ; but where the con- 
veyance is conditional, the 
vendor's continuing in posses- • 
sion does not avoid it, because, * 
by the terms of the convey- 
ance, the vendee is not to have ' 
the possession until- be has per- 
formed the condition. But from 
the case oi Huffman v. P^, 
5 Esp. N. P. C. 25. it Bhobld 
seem that the want of posses- 
sion^ in the case of an ebselnte 
assignment, is not such a cir- 
cumstance, per scy as makes 
the transaction fraudulent ; it 
is only indicative of fraud ; 
and, therefore, a question for 
the jury to decide. See also 
Reed v. Biadesy & Taunt. 
212. And although the rela- 
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of dIeMor and cmditor 
Mibsist between th& former 
owner and the pordiafter of 
gooib; yet if the purchaser be* 
oeme One proprrcM>r of tbe 
goo^ vader a regalnr biil of 
sUtofrom the sheriff, the goode 
ane pfotecied ffgainsta sabse- 
qpenteaecation) aot^ivthstaod** 
iDg that after the bill of sal«, 
and' until the efcecation is 
levied, the former owner be 
permitted to eontinue in the 
pofisesftitfn df/ them. Kidd t. 
Btrmiinwn^ % Boa. H Pal. SO. 
Lady Arumhlt t. Pkqips, 10 
Viea. 130. fViaicins y. Birck^ 
4 Tamnt. 8^3. S. P. And the 
donor's oe«fi«uajBce In the 
possesaioa of the ipaods which 
fffm the SDbject of the dona- 
tion is not ifl all cases a nark 
of frajid; as where a d««ee 
lends bis donor money to buj 
thfem>; and^ at the same time, 
takes a bin of sale of them for 
seoaring Uie iion^, the bill of 
s^le is not fmadalent Bail. 
N. P. ^^8. NeU^ker does tiie 
rule in Edffidftdi v. Harben, 
apply' to a case where the 
actual proprietor of goods com- 
. mits the custody of them to a 



third person, tm whom they 
did not originally beiong.*^ 
Damon t. Wood^ 3 Taviit^ 
^&6. The notoriety of the 
ttaasMtiofi, also, will legalize 
a tnaosler of goods, aitboogh 
no actual possession be taken 
ofibemby the trassfen^e, bvl 
the former owner be pertoitted 
to ifemain in the possession of 
thetn. TYryne's case, 3 Biep. 
80. Kidd^. RawUjMon, H Bos. 
& Pul. 61. Leonardr^ Baktr^ 
1 Maul, k Sel w. 16 1 . But in 
oases where posseasloo is ne* 
ceasary to be taken, the ohange 
of posseseiioo must be com* 
plete; |ind, thenefore, a>Mil 
possession with the mntgnor is 
insattoient, {W^rdMw.SmUhy 
1 Campb. 333. PagH ▼. Fer^ 
dkard, 1 Esp. N. P. C* «05 :) 
unl^s such a possession be 
banAjSde. Benton y.ThortdkUl^ 
T^Taurtt. 140;— A biH of ^fe 
of good^, s^uppof*ted by a vatit- 
abie considenition, is valid as 
between the parlies to it, and 
agannst a creditor with whose 
knowledge and assent it was 
given, although It is unaccam^ 
panied M4di the possessiofi. — 
S^6d T. BrowHy 1 Taunt. 361. 
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Swain v. Morland^ Esq. oSrtl! 



IN tUs tction tte quealian wiis^ wJbetiieir a writ Q«'«''«. whe- 
of eKteftt WCU9 entiikd to pviafity «^yer a trtit of deirvere?to"a 
exeMMtlion upder 4be feHoMrifig 4;irci4m«(iiicei»? £!^"^ which 

goods seised 
under an eve* 

It appearqd, that a wtit of e«eQutiiWx Ptt the avM Sd dXeiSd* 
of the plaintiff had been issued against George tothefrarcbu- 
8mg€ amid Thpmas Fprt^l^ which wag indor^edl to exten" u de- 
levy 409/. 13«. 8rf. The defendant was fibwtff ©f i^'^^y to" "Tht 
the county of Kent, and under the writ of execu- J-^er^of tife^ 
tion (which was dlreeled to him) he hM tt^ade a gjj^«» «»«^en. 
seizure of the goods of Sage and Pomfret, part of ority over the 
which were sold oo Ibe I5lh oC^ar^Mer, 1817, TutionV**' 
and the remainder on the 17th of that month; and, 
before twelve of the clock of the last day, the 
whole of the goods were removed from the premises 
on which the sale took place. On the 17th of 
J^fovemh^, at aix of the eioek ia the evenhig, a 
writ of extent against Sage and Pomfret, was left 
at the office in town of the sheriff of Kent. 

Lens, Serjt., for the defendant, admitted, that the 
goods which were sold on the 15th, were free from 
the objection as to the priority of the extent ; but 
contended, that as there could be no fraction of a 
day against the prerogative of the crown, the crown 
had the preference in respect to the goods sold on 
the 17th ; since the writ of extent was on that day 
delivered at the sberiff^s office. 
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1818. Dallas^ C. J. enquired, whether there were any 

^^^"^^^^•^ cases which decided, that, after sale and delivery 

^^^^ under a writ of execution, a writ of extent was en- 

MoKx.ANi>. titled to priority ? 

Copley, Serjt., observed, that it was doubtful, 
from the case of Thurston v. MUls, 16 East. S54, 
whether, even after the entry of, and seizure by 
the sheriff under the writ of execution, the writ of 
extent was entitled to priority ; but that a contrary 
opinion prevailed in the exchequer, (a) 

A verdict was then found for the plaintiff, sub^ 
ject to a case. 

' Copley y Serjt, for the plaintiff. 

Lens, Serjt., for the defendant. 

(a) See Rex t. tVells and AllnuHy 16 East. 278. n. (a). 



See Mr. West's Treatise on Bztents, p. 98 to 114. 
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Pbovting t;. Haj^onp.. j^lTie!' 

ASSUMPSIT for mopey had and received. .wfbSLn* 
, to A. and pro- 

It appeared la evidence^ that the plaintiff was count to iiim 
the pyvner of the brig Dolphin, which he had con- c"^LS7iy 
¥?yed to the defendant by bill of sale. On the J^^eJ^onX 
2Q(h of April, 1818, the defendant executed a bond footing of uie 

^ accolintto be 

of that date tq the plaintiff; the condition of which rendered;^, 
recited that hie, the defendant, was under advance ^dm^^e^ 
(qt the brig, and that, by way of security, the icCTSin 
plaintiff had inade.a bill of sale of the brig to himj J^^^° 
and the bond was conditioned for the defendant's such promise, 
execution of a bill of sale of the brig in favour of the the sofe regi^ 
plaintiff. on payment of the amount of the advances thTliwJ!"*'^^^ 
and interest. The bill of sale from the plaintiff to 
the defendant was not produced ; neither was any 
register, in which, the plaintiff. was described as 
owner : indeed it appeared that the brig was regis-*' 
tered in the name of the defendant solely. Qn the 
11th of September, 1818, the defendant sold the ' 
ship for the sum of 1400/. to a person of the name 
of Grant, and by a bill of sale of that date conveyed 
.it to him. After Uie execution of the bill of sale to 
Grant, the defendant, on being applied to by the 
plaintifl\ promised to render an account to him of 
the produce of the sale of the ship, and of his dis- 
bursements ; and to pay to him the balance which 
should appear to be due. The plaintiff having 
closed hi|( case. 



te 



CASES AT NISI FRIUS; C. P; 



rai& 



Prouting 

0. 



Copley, Serjt., and F. Pollock, for the defendant^ 
insisted^ that it did not appear that the ship be- 
longed to the plaintiff; and that^ therefor^^ the 
action could. not be maintained. This question de- 
pends upon the construction to be put upon the 
ship-registry acts^ which have declared that the 
title to a British shrp shaH not be complete with- 
out registration^ and shall be evidenced only by the 
documents and tnerlrmnents mentioned in those sta- 
ttttes. The register and other instruments ought 
consequently to have been produced. In Ex parte 
Yatlop, 15 Ves. jun. 60, the registry of a ship was 
held to be conclusive evidence of the property, 
even against Hie claims of the creditorti of one of 
the purchasers, whose name did not appear on the 
face of the register as being an owner. ^ If, instead 
of bringing this action, the plaintiff had filed a bill 
}n equity ftn* ah account, and the defendant had 
put in a general demurrer, the bill must have been 
dismissed. Battersby v. Smftk and OlkerSy S Madd. 
110. And in that Court, where the documents 
give to a person the apparent ownership, no bHl 
can be maintained for a transfer, or for an account 
of the proceeds. Thompson v. Leake, I Madd. 39. 
A plaintiff, by coming into a court of law, cannot 
stand in a better situation than h« would have done 
if he had resorted for relief to a court of equity^ 
since both Courts must be regulated by the same 
principle of decision. As, therefore, the defend- 
ant, at tb6 time of the sale to Grant, appears to 
have been the sole registered owner, he cannot be 
called upon to account to any person for the pro- 
ceeds of the ship, since the ship itself apfiMrs flfOQi 
the documents to have been his own etdfusive 
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property at that time. Neither can th€ action be 
maintained ba the express promi&e to render the 
accoonl^ and pay the balance^ because the promise 
being in contravention of the reg^ister acts^ it had 
OP legal cpostderation to support it^ and con«e« 
' qiiently is ivoid. 

Vaughaiiy Segt;, contr^, was stopped. 

DAtLAs^ C- J.— -Whatever way be the validity 
of the objection, and whatever the decided cased 
on tlm sabject, the justfc^ of this case is clear and 
manifest. The defendant receives from the plain- 
tiff a ship as a security ; he sells it^ acknowledges 
that tlie prodqce belongs to the plaintiff, mi, 
when be is called upon to pay the baknce in bis 
handa^ he refers the plaintiff to the ship register 
acts^ as shewing that he has no right to demand 
payment of the balance from him. I think tb^ 
only question for consideration w, whether the de- 
fendant has not admitted that be sold the ship on 
' the acoonnt of the plaintiff, and acknowledged him- 
self liable, after deducting bis own disbursements, 
to pay over the balance in his hsuids. But I will 
reserve the point. 

The jury found a verdict for the plaintiff, which 
was fully approved of by the Court in the ensuing 
terro^ on an application to have it set aside. 

Vaughan, Seijt.^ and Campbell, for the plaintiff. 

Coplof, Serjt.^ and JP. Pollock, for the defendant. 
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See- 96 6^^0« S. c.;60. add 
34 &<o. 3. 0. 68. By these «cu 
the register and certificate of 
register are made conclusiTe 
eyidence of want of title against 
those who are not named* in 
them. Camden t. Anderson^ 
5 T. R. 709. Bat, although 
the register is conclusive,, and 
at the same time negative evi- 
dence to shew that persons, not 
named in it, are not owners, 
jet it is not affirmative evi- 
dence to prove, that every per- 
son named In it is au owner^ 
unless it be shewn to have been 
made by the assent of such 
person, and to have been re- 
cognissed by htm. Tinkler v. 
Wa^kj 14 East. 226. Prater 
V. Hopkinsj 2 Taunt 6.-^ 
Mclver v. Humble, 16 East. 
169. Smith v. Fuge^ 3 Campb. 
456. Co<^perv.i$oiifA, 4Taunt. 
803. SeeBlBoFlowerr.Voung^ 
3 Campb. 240. Reus$e r, Mejy-, 
trsy Jbid. 475. Pirie v. An^ 
derson, 4 Taunt. 652. The 
legislature has made the re- 



gistration necessary in order 
to complete a title ; bat it does 
not make it proof of the title. 
Per Gibbsj Justice, in Pirie v. 
Anderson, 4 Taunt. 667.^- 
Where a ship originally be- 
longed to onoiof two partnei's, 
and had been conveyed to B. 
for securing a debt, and B, 
became the sole registered 
owner of it, and afterwardsy as 
agent for both partners, in- 
sured the ship and freight, and 
charged them with the pre^ 
miums, &c. and, on^.A lose 
happening, received the money 
from the underwriters, it was 
faolden by the Court of King's 
Bench, on the ground that an 
agent cannot dispute the title 
of his principal, that B» was 
accountable to the assignees of 
the surviving partner, for the 
surplus, after payment of his 
own debt, and not to the exe- 
cutors of the deceased paxtner, 
to whom the ship originally 
belonged. Dixon v. Hamond, 
2 Barnew. and Aid. 310. 
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B£TUAM V. Benson.^ Esq. . ^^' 

THIS was an action on a warranty contained 2[]!jf„"^h^g 
in an agreement in the nature of a charter- medium of Ws 
party respecting the seaworthiness of a vessel edashiptoii' 
called the Benson, which was chartered by the ^e- b^tbr^^r- 
fendant to the plaintiff. . ^.Sl!'*''' 

worthy, a let- 
ter written by 

The agreement bore date the 7th day of June, ^t agent toa 

-■rii/% 1 ftf. iin»«- «^iin ukitd person, 

ISIOj, and was effected by Messrs. Buckles, Baxter previously to 
and Co., as the agents of th^ defendant. By the' pa^y befn^^ 
agreement, it was stipulated that the bills given in dfringUilflhip 
payment of the freight of the homeward cargo |[^'J|j^?j^|^ ?J^ 
were either to be made payable, or were to be in- evidence^ince 
dorsed to Messrs. Buckles, Baxter and Co., as the apart ofthe 
joint trustees, both of the plaintiff and of the de- wWch*theV 
fendant. To prove that the vessel was not sea- found!^^. 5^ 
•worthy within the defendant's knowledge, the ^ff^^g^^Ji"" 
plaintiff proposed to put in a letter, dated the 25th called. 
of October, 1815, subscribed by Messrs. Buckles, tionsof an 
^aac^randCo., written by .BwcA:/e?, and addressed ef IdenVe ^°'^ 
to the Court of Directors of the East India Com- JSJdpid'V 
pany, tendering the ship to that copipany for hire ; ^5^^"*^^^ 
and which tender, the plaintiff proposed to shew, the contract ' 
was afterward^ withdrawn by the defendant, on employed to 
account of the expence necessary to fit the vessel Jhe behiSfof 
for the company's service being found to exceed **»« principal 
what was contemplated at the time of the tender. 

Lens, Serjt, for the defendant. There are two 
pbjections to t^iis letter being-read. In the first 



Betham 
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i|l^ place^ the plaintiff must establish that Buckles had 
authority from the defendant to write the letter. 
Bttt^ secondly^ even assuming that he bad such au- 
BtNH>K. thority^ the letter itself is not admissible in evi- 
dence. That letter ^vas written antecedently to the 
charter-party being executed; and, althougfi the 
representation of an agent, where it accompanies 
tbe makiiig of the contract, is binding upoti the 
principal ; yet antecedent or subsequent detlara^- 
tions of the agent, not being part of the contract, 
are not evidence against him. 

VaugkaUy Onslow, and Pell, Serjts., contra. The 
charter-party recognizes Buckles as being in some 
degree, connected with the ship, for the homeward 
. freight is to be paid to the firm in which he is a 
partner, as the agents both of the plaintiff and of 
the defendant. He too effected the charter-party 
on the behalf of the defendatit. His subsequent 
acts, therefojhe, are evidence of an antecedent au- 
thority. Where a man employs another to sell 
any particular thing, what the agent says or doe» 
at the time of the sale is evtdetice against his em« 
ptoyer. And suppose a master entrusts his servant > 
with a horse to be sold as sound fn a fair, and it af- 
terwards turns out that the horse at the time of the 
sale was unsound, a declaration made by the ser- 
vant a short time antecedently with reference to the 
unsoundness of the horse, would be adtnisi^ible evi« 
dence in an action against the master to shew that 
the master knew the horse was sold in an unsound 
state. So, if a person at a particular period is 
dothed with a general authority to indorse bills, 
the indorsement of a bill by tliat person a short 
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iim^ fre6editt)^ id tiridtetice 4jg«iil»t the p»8on>tn^ 
ploying him, that he gave authority to ^ it. lUett 
Buckles negotiated the charter-party^ which was 
s^b^tuted for a coirtmd aboal to ^ ^nt^fed itito 
a Bhort time befei^e with (he MaM India Company. 
His decknations, tlier^fore, at IftM MMtt, lir« ett- 
dence agaiMt the defe^it«rt. U is iSiiflScietit to ad^ 
tixit this evidence thai the plaitntiff should ^heW a 
general agency> and the defeadaM must •establisli 
the KnHtationB that ^^re iinpdsed trpon flie au^ 
ttiority. Neither is there any injuisttice in admiltitig 
this evidenoe, bt^canse the ^lefendbnt has ^1^ i^ppor^ 
tunity df catting Swc^ks. 

Len9, Seijt., ia reply. The g^outid on M4!ich 
part of the ailment for the ')^lte^^ funded 

fiuls ; for Buckles is net proved 10 haVti been the 
avowed and accre<lited g^A^Ml ageat of the de* 
fe»datit ; at the utmost, he was only Ms agerit m 
this partveutar l?ransaGtton. What the agent isays 
or does^ in the immediate transaction in which he 
is employed, fs reeeivable in evidence against the 
principal, as forming part of the contract. But in 
the case put on tiie «%her side, wbatlhe servant ^ 
said about the stete of the horse, antecetletit to its 
being sent to the fair, could rk)t affect bis lAaster. 
To put a case more analogous. Suppose the ser- 
vant sent at differen^t times with the same horse, to 
different fairs, what he says, with reference to the 
state of the horse on one of those occasions, cannot 
be evidence, oh which to charge the master with 
knowledge, in the event of a sale on the other. 
Here Buckles might have been the defendant's 
agent for the purpose of negotiating this charter- 
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party ; and yet b/^might pot have be^n Dutborizeid 
tp write this letter*. ' , 

Daxlas,. C.J.— Ill aU questions of this descrip- 
tion^ there are two things to be considered t Fitst^ 
What is the evidence offered ; and, next. To what it 
is to be applied. The object with which the evi^ 
dence in this case is offered is> to estabUsh, through 
the medium of an agency, a tender of the ■ ship to 
the East India Cumpuv^, and to fix that tender 
upon the defendant. The evidence offered to 
establish this fact^ is, a letter written by an ag^nt; 
and the question is, whether that letter is or is not 
admissible. It is not true that, where an agency 
is established, the declarations of the agent are 
admitted in evidence, t^ereiy because they are his 
declarations; they: ^are only evidence when they 
form part of the contract entered into by the agent 
on the behalf of his principal, and in that single 
case they become admissible. The declarations of 
an agent at a different time have been decided not 
to be evidence ; indeed, the cases on the subject 
draw the distinction between the declarations of an 
agent accompanying the making of, and therefore 
forming a part of the contract, and those declara- 
tions that are made either at a subsequent or an 
antecedent period. The case of Biggs v. Law- 
rence (a) has been disapproved of by Lord 
Kenjfon ; the receipt in that case, being merely the 
wriUen declaration of the agent, ought not to have 
been admitted. FaMie v. Hastings (6) is the 
latest authority on the subject; and it was there 



(a) 3 T. R. 454. 



(b) 10 Yes. 123. 
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held by the late Master of the Rolls, on a review 
of all the decisions, that, although an agency is 
established, a declaration of the agent can anly be 
evidence against the principal, where it accom- 
panies the transaction about which he is employed^ 
and if made at another time, it is not admissible ; 
lam of opinion, therefore, that Buckles himself 
must be called. 



1818. 




The defendant had a verdict. 

Vaughan, OnsUAty and Pell, Serjts., Gaselee 
and Bamewall, for the plaintiff. 

Lens, Copley, Serjts., Arahin, Campbell, and 
Chitty, for the defendant. 



In the cases of Langhorn r. 
AUnuity 4 Taunt. 511, and 
Kohl T. Jans^j Ibid. 565, the 
Court of Common Pleas de- 
cided, after much argument, 
that the letters of an agent 
abroad to his principal, con- 
taining a narrative of the trans- 
action in which he had been 
employed, were not admissible 
in evidence against the princi- 
pal) being merely the repre- 
sentation of the agent. In the 
former case, Gibbs,* Justice, 
fully recoghizeB and confirms 
the (;eneral rule on the subject* 



«< When it is proved," said that 
learned Judge, *< that A. is 
agent of B., whatever A. does* 
or says,, or writes, in the mak* 
ing of a contract as agent of 
B»y is admissible in evidence, 
because it is part of the con- 
tract, which he makes for B. 
and, therefore, binds £.; but 
it is not admissible as his ac* 
count of what passes." See 
also Reyner v. Pearson^ Ibid. 
662. Helyear t. Hawke^ b 
Esp. N. P. C. 72. Peto r. 
HngiiCy Ibid. 134. 



Vol. I. 
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.jj^*w» BoGif and Another v. Am. 

Tochai«ethe A SSUMPSIT for wofk and labour, and raa- 

owners of a AM ' 

ship with mo- JLJL terials found^ and for goods sold and deliver- 
t<i the cap^D ed. The money counts were also added. 

in a foreign 
country, the 

Jh^^LT* ^^^ defendant was owner of the ship Ocean, of 
wM necessary which a person of the name of Grant was captain ; 

to borrow the , , . , . /. xi i 

money, and and the action was brought to recover from the de- 
Mtaafwp^i- ^ fendant the price of certain goods supplied, and 
Where Ac* ^'^^ money advanced by the plaintiffs to Grant for 
fn^hich a ^^^ ^^^ ^^^ repairs of the ship, whilst she was at 
party charRei Jamaica. It appeared in evidence, that Grant 
the receipt of died after he had left Jamaica ; but that, previously 
wise^contains thereto, he had drawn a bill of exchange upon the 
ft,**itl8^t%d^ defendant, in favour of the plaintiffs, for the amount 
missibie in Qf \\y^ balance claimed by them, and an account 

evidence. ^ ■ «* 

had been stated between the plamtiffs and Grant, 
which was headed '' Ship Ocean for disbursements 
to Bogle and Co. Dr./' and which was signed by 
Grant. 

Copley, Serjt., for the plaintiffs, proposed to put 
in this account, as being primd facie evidence that 
the advanced therein stated to have been made 
were made by the plaintiffs. 

Blossett, Seijt,mn<ra, insisted^ that it vras not 
admissible. The mere handwriting of the captain 
is not sufficient, on which to charge the owner in 
this action. The captain is not an agent autho- 
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Tised to bind the bmvter for repairs, unless they are iflldL 
absolutely necessary ; and if money has been raised ''^''^^^^^ 
for that purpose, it must be sbewn to have beeii ^^^ 
applied in discharge of the expence incurred by Atty. 
the making of those repairs. The plaintiffs must 
therefore prove, first, that the expence was neces- 
sary ; and, secondly, that the money, when raised, 
was applied to defmy that expence: th|d is the ■ 
only ground on which an owner c^n be charged 
for money expended by his captaiil in a foreign 
country. • 

Dallas, C. J.— It is rt6t Sufficient to prove a 
loan of money merely to the captain : it must be 
shewn that the money was lent for necessaries, and 
that it was applied tn discbarge of the expence of 
those necessaries. The mere declaration of the 
agent is not sufficient to establish the application ; 
at the utmost, it can only be evidence of the receipt 
of the money. 

Coptepj StJijt., and F. Pollock, then contended, 
that the account was admissible in evidence. The 
captain charged himself in the account with the 
receipt of the money ; and being dead, the docu^ 
ment in which the charge is contained becomes 
admissible. This is similar to the case of entries 
made by a deceased stewai^d, which are evidence 
against his employer ; wh^reas^ if the st)eward wena . 

living, they would not be ^o. Calvert v. T^eAreh-* ' 
bishop of Canterbury, 2Esp. N. P. C. 645. If, 
then, the at'cotint be receivable in evidence, the 
money appeal' on the fkce of it to have bcseo ad^ 
vahced by the pfaintiffs, and the itemti relate to the 

E3 
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181S. ship. The advances are not made to the captain 
^'^^^^^ i"^ fiis individual capacity; but they are made to 
^^ him on the account of^ and as the agent for the 
Attt. ship. Where, money is advanced in a foreign 
country; for the. purpose of repairing the ship, and 
the money comes to the hands of the captain^ the 
oifirner is chargeable. The captain is the agent of 
the owner, and is entrusted with the execution of 
the agency. Unless reasonable evidence be ad- 
mitted that money advanced, for the use of the 
ship, is so expended, a party will labour under 
great difficulty in substa^itiating his demand, sinc^e 
the money is always advanced in a foreign country. 
The captain here makes no claim. Suppose there 
was distinct evidence aliundS, that the captain had 
expended money for the use of the ship, the ac^ 
count would be evidence that it was advanced by 
the plaintiffs^. 

Blossett, Serjt., contra. The account, is not 
between the plaintiffs and Grant: but the defend- 
ant, who is no party to it, is charged with the 
balance, Although Grant admits the receipt of 
the money^ yet he throws the burden of payment 
on another person. When a document is objected 
to as being inadmissible, the party produqing it has 
no right to look at its contents to shew, that it is 
admissible. But, at all events^ the account does 
not prove that the money was expended for the 
necessary use of the ship. 

- Dallas, C. J.— In all these cases the power of 
the capiftin to bind the owner arises out of his; 
situation^ and . from necessity. By virtue of bis 
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situation, he is the agent of the owner in a foreign ,l?J^ 
country, and he is invested with an authority to ^qqu^ 
raise money for the use of the ship ; that autho- v. 
rity, however, is subject to this qualification, that Attt, 
the raising of the money roust be shewn to have 
been rendered necessary by the actqal exigencies- 
of the ship. But it is not competent to the cap- 
tain, merely by a verbal admission, or a written 
declaration, to charge the owner with money, which 
he may have raised for the ship's use ; the creditor 
who advanced the money^ and who calFs upon the 
owner to repay it, must prove the existence of the 
neceissity which was the occasion of the loan. This 
was decided in the case of Cary v. White {a). As- 
suming, then, that the account is evidence of the 
receipt of the money ; still Grant charges himself 
with the receipt of it for the use of the owners^ 
in his character of captain only ;, and the counsel 
for the plaintiffs did not^ in his opening, state that 
the money received was necessary for the repairs 
of the ship. But, in respect to the adhifssibility of 
the account, the arguments for the plaintiffs fail. 
A variety of cases have determined, that where a 
person charges himself with the receipt of money, 
the paper in which the entry is made is admissible, 
on the ground that it is not probable ; and, indeed, 
is against the interest of the party, to charge him- 
self with receipts. But that rule does not apply^ 
where the charge and discharge appear on the 
face of the same instrument. In that case, the 
paper or entry is not admissible. 



(a) 1 Bro. Par. Ca. 384. case, Abbott's L. S. (34 ed.) 
See also Sir Humphrey J^grvh* P. % c. 3. s. 6. 
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18». The phintiA had a TMdkt^ nbject to a re- 

ference. 



BoauB 
Am. 



Qjpl^, SerjL, and V. PoUoek, for the pbintifii. 
Blo98€t(y Serjt, and Tmdal, for the defendant 



7W owner ^ * "wesml is 
lifOile for aonej sapplied to 
fliecmptam in a foreign port, 
prorided the sopplj be ab- 
soliitelj necessarjT for tlie use 
of die TOBMl (Kacft#rv. il^A«r, 
ia»rUe'fN.P*C.97.); and 
it be ibewii to hs? e been sfe^ 
ci$cal)7 applied to tacb use. 
Palmer and oikpn t. G^ockj 
t Starki^f N. P. C. 428. Bat 
tbere is no implied nndertak- 
iD§ en tbe part of tbe owner, 
ttat a bill pi eidMu^g* dnwn 
by tbe master or a third per- 
soDy for monej adfanced for 
the ship's nse abroad, shall be 
daly hononred. Harder t. 



BraOierwUmej 4 Campb. ««. 
And where a merchsntj on 
being shewn the dMtfter-pnrtj, 
by which the freighter cove- 
nants to famish what money 
may be required for the ne^ 
cemary disbarscmeats of the 
ship^ pdvances to the master of 
the chartered ship the smn re* 
qaisite for disbnrsements, and 
takes a bill of exchange drawn 
by him for the amoant npon 
thelrmghter, theowner,OB the 
biU being dishopoofed by thf 
fretgliter is not liable for any 
part of the sum adranced. — 
Ibid. 
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1818. 



' BoEHBf V. Campbell. Fridmf, 

Dec. 18. 

THIS wag an action on a ^arantec for the ^"■'Jifcterti 
payment of a bill of exchange for the sum tioiitMat)^^ 
of 10^6/. 7s. 6d. drawn by the plaintiff upon^ waTpreM^ 
and accepted by, Messrs. fi S. Sa%Dy^ and Co. t^f**^^ 

not render it 

The bill was accepted, payable at Messrs. Sykes^ the plaintiff ta 
Snaith and Co. ; and the averment in the declara- p^^,ntmen« 
tion was, that it was presented for payment at ^^^;/^*ThJ 
that place by one /. S. The presentment was ■^'*J|ffl„ 
proved ; but it was nQt shewn to have been made presentment, 

u„ r c and by whom 

Oy -*• ^' it was made is 

immaterial. 

» 

Vaughan, Serjt., for the defendant, insisted;, 
that a presentment for payment by /. S. must be . 
proved. The plaintiff had alleged it in his de- 
claratiot) ; and although i^qch an allegation was un- 
necessary, yet being alleged^ it becomes material 
to be proved. 

Dallas, C. J^-Jn a case hefoi?^ I^otd Ktnym, 
the allegation wto, that credit wai given tp a wife 
niamed Jane ; a^d it living turned out that her 
name was Elizabeth, his lordship held the variance 
to be immaterial, on the ground that the substantial 
allegation was the fact of credit having been given 
to the wife. So, in this case, I hold that the sub- 
stantial allegation is the presentment of the bill ; 
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1818. and by whom it was presented is^ I thinks im- 
material, (a) 



9. 

Campbelx.. 



Wh»e the It appeared that the plaintiff resided at Antwerp, 

iiwritte^and and that the body of the bill was written, and the 
tiiice*ofi?made acceptance made in England. The bill was aftcr- 
if if Ker!* wards transmitted to the plaintiff at Antwerp, for 
5ttS toTe *^® purpose of obtaining his subscription to it as 
dmwcr drawer, and at that place his name as drawer was 

abroad far his , ., _ ^ , . /• ^. a u 

■i^atnre, aod Subscribed. At the time of the acceptance, now- 
d^^Zt ever, the agent of the plaintiff wrote on the bill 
biiif rnd,To^. the plaintiff^s name as drawer in pencil. No stamp 
nT^du^ire^^ ^^^ impressed upon the bill. 

SnfUA stamp. 

Vaughan, Serjt., objected, that the bill was in- 
valid for want of a stamp. This bill is not a 
foreign bill; but it is made and completed in this 
country. 

Zens, Serjt., contra. When the acceptance was 
made, the signature of the plaintiff as drawer was 
not subscribed. He resided at Antwerp, to which 
place the bill was transmitted for his, signature. 
The bill had not the operation of a bill of ex- 
change, until the plaintiff's signature was sub- 
scribed to it; and that having being done at Ant-- 
werp, the bill only became effective there; and, 
consequently, it is a foreign bill. 

Vaughan, Serjt., in reply. The body of the 

(fl) See Exon r. Russell, 4 bride t. fVoodruffe^ aStarkie's 
Maole and Selw. 506. Mac^ N. F.C. 253. 
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bill was written^ and the acceptance made in Eng' 1818* 
land. The agertt of the plaintiff subscribed the ^"^j]^^^^^ 
plaintiff's name as drawer^ i^ pencil. This, there- • ^ 
fore, is the same in effect, as if the plaintiff had CikMraxLL. 
written it himself; and is a signature saflBcient to 
have charged the plaint\ff^ as the drawer of the 
bill The mere tracing of the handwriting over 
the pencil mark after the bill is sent to Antwerp 
does not alter the nature of the bill, which was 
complete before it was transmitted to that place. 
This is a perfect English bill, and was effectually 
drawn in this country. 

Dallas, C. J. — If a person resident abroad 
draw a bill of exchange, the bill does not require 
an English stamp : and the case is precisely the 
same where the bill is filled up in this kingdom, if 
it be transmitted to a foreign country for the pur- 
pose of being drawn, and is actually drawn there. 

The jury found a verdict for the plaintiff. 

Lens, Copley, Seijts., and Tindal, for the plaintiff, 

Vaughan and Taddy, Serjts., for the defendant. 



Where a bill was clrawn and this ^as to be considered as a 

indorsed in Ireiand^smd blanks bill of exchange from the tinfe 

were left for the date, sum, of signing and indorsipg it in 

time wheti payable, and the Ireland, and that Rn English 

name of the drawee, and it was stamp was not necessary. — 

then transmitted to England, Snaitk and Others t. Minga^ 

where it was completed and and Others, 1 Maul, and Selw. 

negotiated; it was held that 87. So where a bill of ez« 
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1818* change wai drawn in Jamaica %t. Mann, 5 Taunt 599; 

^^>r^/ upon a stamp of that island, 1 Marsh 29. S. C. . Bat if a 

Qo«0K with a blank for the payee's bill be drawn in * England, 

V. nanie, and was transmitted to though dated at some foreign 

Cawmsll. England in that state, where .place, such bill cannbt b^ en- 

a dofi^^ bolder filled in hia forced here witliout an £|i^<v 

own, n^pne as. payee, it was /{>A stam^. Jerc^time r. Xof A- 

considercd that no English brook, 7 T.R. 601. 41^-0/^^^ 

stamp was necessary. Crutch' r. De BoU, 4 Campb. 269. 



^^^ KsYSER V. SusB, SiBETH, Edward Mas and 

^<?«- «!*• Jambi; Man, the YouQ^^ec* 

tJrcd'g^ds^ta PTpHIS wasa^n action of trover brought to re- 
thc books of JL cover nine ho^aheads of coffee. The coffee 

the West India • . ^ 

jhck Com- m question was part of a Iar|^er quantity, which 
two^dock^ar- had been imported by Simpson and Co., and en- 
n^i^OTdlw *^^^^ ^y ^hem in the West India Dock wwehouscs, 
th ^'"^^'h ^i'l^P^on and Co. assigned to the defendants (the 
he delivered Muns) the bill of lading, and likewise delivered to 



sale of the them two dock warrants, or delivery orders in 
tt.^^lialulg blank. The other defendants afterwards pur- 
!®*^^5^?°**^!. chased the coffee of the Mdns ; and received from 

to C. delivered , ' 

the dock war- them the deliverv orders, one in blank, and the 

rants to that • i ii 

person, and c. Other, Signed by the Mans, directing the delivery 
ar^is^broker; to Suse and Sibetk^ or order. Suse and Sibethj on 

to effect a sale 

of the goods, ^d delivered over the dock warmnts, oneof which was signed 1^ C, bvttbc 
blank intended fQr the name of the purchaser remained, and X>., 9fter havii^g eQ<?cU^4 a 
sale on credit, delivered the dock warrants to the purchaser, one of which (viz. the one 
in which the blank fartlie name of the purchaser remained,) the purchaser deposited with* 
E. as a security for money advanced on the fiiith of that w^rant: Hel<V tk^^t C. hi^ no 
right to put a stop upon the goods in the eventof the purchaser not paying for them, since 
the transfer of the warrant by jD. his broker operated ai a constmctlYe delivery of tht 
goods, so as to defeat C's right of stoppage tR tramitu, 

1 
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Uie receipt of the orders^ signed the one in blank 1816» 



9f 



with their own names^ but let the blank in the 
body of it^ intended for the name of the purchaser^ 
remain ; and^ having eQiployed Doxat and Fox w ^w- 
their brokers under a d^l credere commission to 
dispose of the coffee^ they delivered the two orders 
to them. The dock warratit or delivery order, to 
which the quantity and description of the goods 
was prefixed, was in the following form : — 

Zjondon, 181 

^' Deliver the t^bovementioned goods to Messrs. 
Su^e and Sibeth, or order. ' 

Jas. Man and Son/' 
No. 
Examined and entered the day of 181 

On the 13th of August, 1818, Ihxat and Fox 
effected a sale of the coffee to a person of the 
name of Lynch, prompt at one month. At the time 
of the sale, the "dock warrants were not delivered to 
Jjynch; neither were they to be delivered until the 
expiration of th^ prompt, and payment of the 
money. On the day preceding the expiration of 
the prompt, viz. on the 11th of September, Lynch 
communicated to Doxat and Fox his inability to 
pay for the coffee on the following day ; but stated 
that he had sold forty hogsheads of it, which were 
to be paid for on that day, and proposed that, if the 
delivery orders for the whole were given up to him, 
he would pay to Doxat and Fax the money he 
should so receive, and (as that sum would not 
' equal what was due to Doxat and Fox,) would 
give bis own ^raft for the difference. In conse* 



K^YSElt 
Vi 
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1818. quence of this application the delivery orders wer<? 
handed over to Lynch, and he accordingly paid to 
Doxat and Fox the money which he received as the 

SuBE. produce of the forty hogsheads of coffee ; but, hav- 
ing failed to give his draft for the diflFerence, the 
defendants, on the 14th of September , gave notice 
to the dock company not to deliver any of the 
coffee. This notice, however, was withdrawn on 
the 15th of that month ; and a stop was put only 
upon the nine hogsheads in question, which the 
plaintiff claimed, he having, on the 12th of Septem- 
ber, advanced to Lynch the sum of 500/. on the 
security of those goods, and Lynch having placed 
in his hands the delivery order relating to them. 
The delivery order had never been examined and, 
entered. The secretary of the dock company 
stated the practice to be, that, on the landing of 
coffee, a warrant issued with marks corresponding 
with the different lots, it being necessary, on the land- 
ing of such an article, to separate it into different 
lots, according to its different qualities. This warrant, 
which is termed the dock warrant, and is granted 
to the original importer, is afterwards passed at the 
dock house, that is, it is there examined and en- 
tered, of which passing is the result. The fact of 
examination and entry having taken place is cer- 
tified on the warrant. Before the warrant is passed 
the holder of it cannot obtain a transfer of the 
goods ; and after it has passed, if the holder does 
not wish the goods to be transferred into his own 
name, he lodges* the dock warrant, and takes a 
cheque warrant in lieu of it ; and the cheque, not 
the dock warrant, is the document on which the 
delivery takes place. It has been the constant 
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practice for the person, in whose name the goods 
are entered in the books of the company^ to ptit a 
stop upon them before the warrant has been passed ; 
and the practice is the same^ even after the cheque . 
warmnt has issued^ since the goods still remain in 
the name of the original importer^ the cheque war- 
l*ant not^ of itself^ operating as a transfer of the 
goods into the name of the person to whom it is 
granted. To have that effect, . the holder of the 
cheque warrant must get the goods rehoused^ or 
redelivered, or an actual transfer in the books ojf 
the company roust be made. When a transfer is 
desired, a warrant nearly similar to a cheque war- 
rant, but headed '^ Transfer Waicrant/' is issued ; 
and this is a certificate that the goods are trans- 
ferred into the name of the person to whom it is 
granted. The person obtaining the transfer war- 
rant, or a delivery of the goods, must pay to the 
company all the charges incurred subsequently to 
the first importation. It appeared that the dock 
was opened in the y^r 1803. The question was, 
whether the mere delivery of the dock warrant by 
Lynch to the plaintiff was under the circumstances 
a constructive delivery of the goods mentioned in 
it, so as to deprive the defendants of their right of 
stopping in transitu ? 



1818. 



KSTSEE 

Suss. 



LenSs Serjt., for the defendants contended, that 
the dock warrants were of too modern an origin to 
furnish a legal custom or usage, which was intro- 
dttctive of a new law. A usage which has pre- 
vailed for an indefinite period becomes a law ; but 
that effect^cannot be ascribed to a custom of recent 
existence. . These warrants are nothing more than 
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1818. mere delivery warrants ; there is nothing in the 
' estabh'shment or constitution of the dock company, 

X,. which distinguishes it from any other repository, 

SusE. In the case of a common wharfinger or warehonse- 
man, it is clear, that a mere delivery order will not 
of itself pass the property in goods which are iri 
their custody ; and the question is, whether the de- 
livery warrants issued by the dock company are 
to be considered in a different light from ordinary 
delivery warrants? This company has no pri- 
vilege ; and their warrants, like the warrants of an 
individual wharfinger or warehouseman, are no- 
thing more than acknowledgements that they have 
in their possession the property to which the war* 
rants relate. To pass the property in goods in the 
custody of a warehouseman, there must be a com- 
plete delivery to the vendue ; for, as long as the 
goods remain in the possession of the seller, or 
(which is tantamount) in the warehouse selected 
by him, the property in them does not pass, unless 
indeed, jn the latter case, the transfer to the vendee 
is notified to the warehouseman. The possession 
of the warehouseman of the seller is in contempla- 
tion of law the possession of the seller himSelf ; 
and it only ceases to be so when the warehouse- 
man assents to hold the goods, as the agent of the 
vendee. But the formation of the warrant itself 
rebuts the idea that jofcr se it either constructively 
or absolutely conveys the property in goods. Cer- 
tain things are required to be done, in order to 
render it perfect. Blanks are left, which require 
to be filled up ; and that, in this instance. Was not 
done. Besides the holder of the dock warrant 
must obtain a cheque warrant before he is entitled 
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to a transfer of tbe goods into his own name. The 
title^ therefore, of tbe holder consists of two parts, 
the dock and the cheque warrants ; and both must 
concur in order td render it perfect. The ques- 
tions are two i— first, Whether a dock warrant ifi 
distinguishable from an ordinary delifery warrant ; 
and if it be, then, secondly, Whether it must not Jl>e 
completed and perfected by being entered at t^e 
cheque office. Ad ib the analogy, which a bill of 
lading has been said to bear to a dodc warranty it 
does not subsist. A bill of lading is in itself a per- 
fect instrument; but the converse is the case with 
respect to a dock warrant, ' which can only be 
rendered perfect by certain steps being taken after 
it has been issued by the company. With respect 
to the argument drawn from convenience, it is suf- 
ficient to isay, in answer to it^ that convenience will 
not make a law. 



1R18. 



KSTSSt 



Vaughan, Serjt, cdntri. It has frequently been 
decided^ that a dock warrant operates construe^ 
lively as a transfer of the property in goods, and 
those decisions have proceeded on the ground of 
uniform practice and us&ge. For the defendants^ 
however, it has been endeavoured to shew that 
such a warrant is an imperfect and inchoate in- 
strument in its nature ; and, consequently, that it 
does not pass the property to which it relates. Bat 
a stop may be put upon the goods as well befdire^ 
as after the cheque warrant is obtained. The ope-* 
nation of a dock warrant is not ascribed to an im-> 
memorial custom ; but, since the erection of th^ 
dodcs, itbfiss befen uniformly considered irt practice] 
foiinded on extensive, conyenience, that an^instrv^ 



Ketser 

V, 
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1818. ment of this description^ which passes from hand 
to band^ conveys the property, of which it is the 
symbol. Nothing, therefore, would be more im- 

Scss. politic,' because nothing could be more incon- 
, venient, than to decide that it had not such an ef- 
fect. With regard to the holder of the dock war- 
rant, on obtaining atransfer^^ or delivery of the 
goods, being obliged to pay the charges incurred 
in respect of them, it does not alter the case. The 
indorsee of k bill of lading, or of any instrument, 
which operates as a symbolical delivery of goods^ 
cannot take them out of the custody of a whar- 
finger, or other person, to whose care they have 
been entrusted, without paying him^his charges. 

Dallas, C. J. — The importance of this case, 
and the clog endeavoured to be cast upon the com- 
merce of the country, renders it necessary for me 
to say a few words ; because it would be produc- ^ 
tive of great inconvenience, if a practice, beneficial 
to commerce, which has prevailed foi* fifteen years, 
should be in any degree invaded by a doubt being 
introduced on the question, whether or not the 
^ property in goods passes by a dock warrant. The 
warrant in this case was deposited by Lynch with 
the plaintiff, as a security for a loan. The trans- 
fer, therefore, was for a valuable consideration. 
But it is said, that practice and usage alone war- 
rant the transfer of property by an instrument of 
this description, and that the usage is of too modern 
a date on which to found a legal transfer. Mer- 
cantile law, however, stands chiefly on the founda- 
tion of usage ; and here the usage has prevailed s§ 
long as it was capable of prevailing. As to the 



This question, although it pressly guarded against ao j in- 
has several times arisen iu- fcrcnce, that an indorsement, 
cidentally, yet never having on a delivery note or dock 
come directly before the Court, warrant, was of itself, and 
has therefore never been ex- without making the wbarfing- 
pressly decided. In the case ers parties to the order, capa- 
of Zmfnger v. Samudoy 7 ble of transferring any pro- 
Taunt. ^65, the Court ex- perty in the goods therein de* 

Vol. I. P 



Keysbr 

V. 



MICHAELMAS TERM, 59 GEORGE III- 65 

observation that the practice is of too short a dura- 1818. 
tion, I know not how or where to ascertain when 
an usage becomes of age. An established usage 
constitutes the common understanding between Susc. 
parties in their dealings; and^ on the footing of 
that com^mon understanding, they are supposed to 
contract. This question has been frequently de- 
cided in* the affirmative by special juries. But if 
abstract rules of law can prevail in a particular 
case, effect roust be given to them, although they 
would be productive of general inconvenience. 
My opinion decidedly is, that there is no doubt on 
the case, and that the plaintiff is entitled to recover. 

The verdict was found for the plaintiff, but li- 
berty was reserved to the defendants to move to 
enter a nonsuit, (a) 

Vaughan, Copley, Serjts., and F. Pollock, for the 
plaintiff. 

Lens, Bosanquet, Seijts., and Bamewall, for the 
defendants. 

(a) I hare been informed that the actioh was afterwards 
compromised. 
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Sus'k. 



sfcHMd> althoidgli Parfr, Jns^ 
tM, expressed mn opinion In 
the BffirmatiTe. See 1 B. 
Moore's Rep. 12. Holt's N. 
IP. b. 395. S. C. And the ihore 
recent case o^ Luadi t. 1^* 
rfoffi, "7 Taunt. 17B. #a8 dfe. 
elded upon the gromd, that 
(he ddck warrant was exhibit- 
ed to the warehonse-keeper of 
the dock company, who de- 
clare it iBuificieht for thfe dls- 
Itrerj of the goods, #hteh %^- 
hfbiUoii bpentivgasBoticAto 
tiii dock company of the 
transfer, the Court held that 
the case fell within the rule 
laid down by Lor(i tlllen^ 
iforau^h fn tiarfnah r, Andtf" 
son, 2 Campb. -245, in which 



hfe lolrdAip d^cided^ tiiat the 
mere giving notice to the whar- 
finger, without any thing done 
thereon, was effective to com- 
pliBte the transfer of pr6J)erty. 
Sleealso IB. Moore's Rep. to. 8. 
C. i^Nsttr ?. Tntotrss 4 €a»ipll. 
951, is the bnty other case on 
the subject, and in that Gibb^ 
Chief Justice, seems to have 
thought that the indot^lh^dAt 
bf a d«lit^r)r ihii^ht Ibtr It 
Tahiable cottsideratioA epv- 
rated as a transfer of the.prer. 
peity to which it related, al- 
though his judgment in that 
case appears, in some measure, 
t6 hate beeA ifbunded oA the 
j^rb^n^ of th% fals^ood and 
fraud that there prevailed. 



Dee. 13. 



Cleghorn v. Desanges and Another. 



A CTION for a false return of nulla b<ma. 
The defendants were sheriiffs of London ; and the 



In an action 
against a she- 
riff for a false 
retnm of nuUa 
bomy it Is suf. 

Wm tilhew plaintiff was a creditor of bn'e Fitzgerald, agfelYist 
whom he liad obtained and issued execution folp 



that before 

execution 

executed a 

writ of error 

was allowed, 

although the 

levy was made before notice of illhe Ulowauce, since the wrftbf e¥ror oi^erlfted ^ a ttf»' 

eedeoB from the thne of its f^llowadce. iAiid'nQtWith8tan4ing the levy was made before 

notice of the allowance, yet the retnm of mdla bona u onubjectionable, since after 'the 'al* 

lowancethe l«yy c6ald not legally have hi^n 'made. 



the amount of his debt. The writ of execution 
being delivered to the defendants^ they on the 37th 



Ci.B«H0R9. 
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^ May, 181 8> at sehrea lii'ckck in the mcNriiing, laia. 

Mftde a seizure under it of property belongmg to 

Fitzgerald ; hvX, on the preceding day^ a writ <^f 

error in the action had been allowed. Search^ Smaitmi. 

faowerer^ urav made on the evening of the 26(h for 

the allowance of the writ of error ; butxnotie o^U 

be found. 

4 

Lens, Serjt., for the defendants. The writ of 
error operated as a supersedeas from the time of 
its allowance. Haitkins v. Janes, 5 Taunt. 204. 
And^ as the allowance was on the 26tb^ the pcrwer 
to execute the tvrit afterwards ceased. 

Vaughan, Serjt., and W. H. Taunton, contra. — ' 
The writ of error only suspends the execution. It 
does not go to the action^ but only reduces the 
damages. ' The action against the defendants is^ 
for a false return in returning that the party had 
no goods whereon they could levy, whereas they 
had in fact levied. The return, therefore, is mis- 
taken and improper. If the defendants ceased to 
prosecute the writ of execution in consequence of 
the allowance of the writ of error, that fact ought . 
to have been specially returned. The plaintiff is, 
at all events, entitled to a verdict, with nominal 
damages. 

Dallas, C. J. ruled, on the authority of the case 
cited, that the writ of error was a supersedeas from 
the time of its allowance ; and that the return was 
unobjectionable, since there were no goods belong- 
ing to Fitzgerald, on which the levy could legally 
have been made. 

P2 
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1818. The plaintiff was nonsuited ; but with liberty to 

^"^^^^^^^ him to move to have a verdict enter/ed^ either for 
L£(mo N jjj^ debt, or nominal damages. 
Desanoes. 

Vaughan, Seijt., and W. E. Taunton, for the 
plaintiff. 



Lens, Serjt.j for the defendants. 



In the King's Bench the al- 
lowance of a writ of error is 
of itself a stipersedeas^ and the 
service of the allowance is only 
material to bring the party into 
contempt, if he afterwards pro- 



ceed to sne out execution. — 
Jaquet ?. Nixony I T. R. 279. 
Capron v. jftrcher^ 1 Burr. 340. 
Perkins t. Woolaston^ 1 Salk. 
322. See also Thorpe t. Beer^ 
2 Barnew. and Aid. 373* 



CASES 

ARGUED AND DECIDED AT 

NISI P R I U S 



IN TUE 



COURT OP COMMON PLEAS, 

At the Sittings in and after Hilary Term, 
59 George IIL ]8I9. 



SECOND SITTINGS IN TERM, AT WESTMINSTER. 



Watkins, Assignee of Moody, a Bankrupt, r. ^^^^^ 

WOOLLEY. ^^ «9. 

TROVER for a landau. in trover for a 

landau, proof 
of a demand 

It appeared that, some time after the act of aL'^'noI^^^^^^ 
bankraptcy was committed, the bankrupt sold to gj3^Jg*"fi^"[; 
the defendant the landau in question, for the sum evidence of a 
of 25Z., and which sale the plaintiff by this action *^*'"^*" 
sought to rescind. Before the commencement of 
the action, a written demand of the landau, ad- 
dressed to the defendant,, was left at the defend- 



70 CASES AT NISI PWUS, C. P. 

1810. ant's house ; but it did not appear that be bad ex* 
^^^y^^ pressly refused to deliver it up. 

WooLLET. Vaughan, Serjt^ isx the defendant^ contended 
that there was not sufficient evidence of a conver- 
sion. The landau came lawfully into his posses- 
sion ; and^ therefore^ not only a demand of it^ but a 
refusal on bis part tocomiily with that (lenwind, must 
be proved. Mere non-compliance with a demand 
cannot be such a tortious act as to establish a 
conversion. . 

Richardson^ J. ruled that the demand of the 
landau^ and the non-delivery of it in pursuance of 
that demand^ was evidence of a conversion. 

The plaiatiff had a verdict. 

Lem, Ccpl^, Serjts.^ and E. Lawes, for the 
plaintiff. 

Vanghan, Serjt.^ and Comyn, for the defendant. 



SeeSeoermf.Kepptl^A^i^. mouth t. Bojfery 1 Yes. jon. 
N, P. C. 156. M'Combie r, 4M. 
Dmiiei, 6 East. 540. Wesf- 






SSTTING DAT AFTSR TKliM AT W^TMUISTE^. 



ASSUMPSIT on an attorney's bill ; plea^the DdWeryofan 
, . ^ . * attorney's bill 

general l«fk||9. to the attorney 

of the party to 
be charged 

TbiB principal qu^stiQB reliited tp thp suffiptency {jf ^i^'^L. 
of th^ isMnery of |h^ bill: it appeared thftt it h^d self attend the 
b^n l^t far tbe defennlant at the office of a Mr. the bui i^e 
J>^ke9, whP, at tbf? lime of the delivery, acted ai^ JoSI^'\i'hU^*' 
his atitprney ; but tije defendant personally attended ^^^' 
the taigtioq. Tbe ^efepd^nt; was an uncertificated 
attftrn?y. 

f^enf, Se^t.j wd Selwyn^ for the defendant^ conT 
t^i)de|d> that |h^ deljve^y was insufficient. The stat. 
@ Crep. %. c. ^. fi. ^. incapacitfites an attorney from 
SHiing upon hip hill, unless it '' 9hqll ho>pe been d^lir 
vere4 V^n^o tjkg p^rty or parties to he charged ther^- 
Hfiit^jfrleftf^ hif^, kfir, or them, at his, her, or 
thffir ^iJbellifig'kQ\i^e, or last place of abode/* This 
Bt^tx^tfi h$M> idways f^ceived a j^trict and literal con? 
f^r^etjo^. In ^ ca^e of Hill y. flumphrey^, 2 Bqs. 
and Pull. 343., it was held that the delivery of aif 
attorney's bill at the counting house of the defend- 
ant w?9 D<xt siji^cjjent, h^cause the counting-house 
fiovld Qot bp cpnsic^ered ^ dwelUngrboufiie within 
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Warren 

V. 

Cunning- 
ham. 



the meaning of the statute. Neither is the requi- 
sition of the statute complied with by a mere deli- 
very of the. bill to the defendant, unless it also be 
left with him. Brooks v. Mason, 1 H. Bl. 290. 
Crgwder v. Shee, 1 Campb. 437. Here the bill 
was left at the office of a person, who acted in the 
capacity of attorney to the defendant, which is not 
sufficient, the words of the statute being impera- < 
tive, and a different mode of delivery being pre- 
scribed from that which has been adopted. 

Vaughan, Serjt., 9lx\A Piatt, contra. The sta*- 
tute 2 Geo. 2. c. 23. does not in this case apply ; for 
the provisions of that act are, by a subsequent sta- 
tute (12 Geo. 2. c. 13. s. 6.) repealed, as far as re- 
gards actions where both the plaintiff and the de- 
fendant are attornies. And it matters not whether 
the parties were attornies at the time when the 
debt was contracted, if when the action is brought 
they are so. Ford v. Maxwell, 2 H. Bl. 589. 
But, independently of this objection, the delivery 
was sufficient within the provisions of the stat. 
2 Geo. 2. c. 23. It suffices if the bill come to the 
hands of the party to be charged, which here it has 
been proved to have done. In Viment v. Slot/- 
maker, 12 East. 372. where there was a change 
of Attornies, it was decided by the Court of King's 
Bench, that a delivery of the bill to the second at- 
torney was such a compliance with the statute, as 
to enable the first attorney to maintain an action 
upon it. 



Dallas, C. J. — The first thing to be looked to is 
the statute, and the precise words of it. The sta- 
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tute requires that the bill shall be left "at the dwell- 
ing house or last place of abode of the party to be - 
charged therewith ;" and it is said that these words 
of the statute are to be strictly and literally con- 
strued. Giving, however, its full weight to that 
argument, it is nevertheless necessary that a rea- 
sonable construction should be applied. The case 
,of Hill V. Humphreys proceeded entirely upon 
the distinction, that a counting-house is not a dwell- 
ing house within the meaning of the statute ; and^ 
in that case, as it is in this, it was not proved that 
the party charged attended the taxation of the bill^ 
or that the bill ever came to his hands. The inten- 
tion of the legislature was merely to ensure notice 
to the pafty of the delivery of the bill ; and most of 
the cases cited fail in their application to the pre- 
sent, because in those cases notice to the party of 
the delivery was not established. I am of opinion 
that the defendant, by attending the taxation, re- 
cognized Mr. Dejfkes as his agent for the purpose 
of receiving the bill ; and, consequently;, that the 
delivery is, under the circumstances of this case, 
sufficient. 

The plaintiff had the verdict. 

Vaughan, Serjt., and Piatt, for the plaintiff. 

Lens, Serjt., and Selwyn, for the defendant. 



1810. 



Warrex 

Cunning- 
ham. 



Pre?ious to the bringing an 
action on an attorney's bill, it is 
sufficient under the stat. 2 Geo. 
2., if, at the time of the deli- 
Tery, the bill be left at the de- 
fendant's last known apparent 
place of abode ; and It fur- 



nishes the defendant with no 
answer to shew that he had 
another known place of abode 
subsequently to the delivery, 
fVadeson y. Smithy 1 Starkie's 
N. P. C. 324. See also fVw- 
chett V. Howy 2 Campb. 277. 



74 CASES AT NKI PRIUS, C. P, 



SITTINa P4Y AFTER T^M IN LONPOX. 



FSf?5. CaM?BBJ,P V. HqP^UOV. 



The 
feet 01 



.e«i??bm npiHIS wa» an wtion 9gi^iii9tt|ie defendant 9f 
of exchange X. acceptoF of a bill of exchftpge. 

cannot be con- * ^ 

trolled by a 

uon^*^Ther^ It appeared that the plaintiff was iqapaging 
WW VTrbiuy* <>wner of a vessel called the Unbns pf which ojie 
understood Captain Johnson (with whom the plaintiff had had 

between the * ii« \ i i 

acceptor and considerable dealings) was the commander. An 

thau^hebui actioD had been coipmeqced agi^inst Johnson, in 

ou?df i'pa^'l* which both the plaintiff and the defendant becamp 

doeTnStc'o?.^* ^^* ^^^^^ ^^^ ^^^ plaintiff having discharged the 

troi the legal aiQount of the debt and costs in thataction, re- 

the wuT ^ ceived from the defendant a bilL dated the 24th of 

Sfs^pecifir' January, 1818, and payable in six months for 250/., 

fhe^'redver"' b^ing a moiety of the debt and costs, but which 

of money has bill wBs givcn Under a verbal understanding, that 

applying it. payment of it was not to be demanded, in the event 

of the plaintiff bein^ able to reimburse himself 

out of the effects of Johnson, whose agent the 

plaintiff was. This bill was, on the 20th of Jubf, 

1818, renewed for another bill of that date at three 

months, and which latter bill formed the subject of 

the present action. Johnson became bankrupt; 

and, although the plaintiff claimed to be a creditor 

of his to the extent of about 7000/.^ Qn a running 

1 
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WCoant i^ ge^me yetrs* duration, yet b« M not prov« mo. 
U# d^bt under the commisftioo. On th? Ut of 
May, ]818^ the plaintiff receiyed, on the account of 
fyhnsan, the suni of 1,700^, There were crow de^ Hp^gsou. 
imnda between the plaintiff ejid Johw^n to a coq*' 
fiiderable aidouat 

Vkughan, Seijto for the defendant, poptend^, 
^at on the receipt of the 1,70(U. the plaintiff waa 
bouad to apply it in liqaidatioj^ of the bill in que9*' 
tton ; and that he could not keep the bill as 4 
floating aecurily for the balauee due to him froui 

Taddy^ Seigt.^ contri, insisted^ that if tberiS were 
any agreement to discharge the bill out of a 
particular fund^ that agreement nhould havo 
been reduced into writiag, aince otherwise it 
Mttld not control the legal operation and effect 
of the biU. 

Dallas^ C. J. — This is an action upon a bill of ^ 
excti^uge againat the defendant as acceptor ; and 
his acceptance of it being proved^ as a general pro- 
position^ he becomes liable upo9 that acceptance 
until the bill be paid. There is in this case no con- 
dition apparent oq the face ^f the biU ; and no rule 
of law is better established^ than that a party shall 
not be permitted to add a verbal or oral condition^ 
in order to contrdi the legal effect of a wntten in- 
»trument. In an action on a bill or note the de- 
fendant is not allowed to give evidence that the bill 
or uote should be renewed^ or that payment should ' 

mt be demanded when the instrument become 



76 



CASES AT NISI PRIUS, C. P. 



1819. 



Campbeli; 

V, 

HoDGSOir. 



dae : for there would be no use in reducing an 
agreement into writing, if it is thus to be varied 
by a parol understanding*. The only ground on 
which I admitted the evidence was, that something 
might possibly have been proved^ which amounted 
to payment. It is said there have been cross deal- 
ings between the parties, and that cross demands 
exist to a large amount. But am I to take an ac- 
count of these demands, upon the simple question 
whether the defendant be or be not liable as ac- 
ceptor of this bill? There might have been a 
specific appropriation of the money received by 
the plaintiff to the liquidation of what was due on 
this bill. But, in the absence of such an appro- 
priation by the payer, the party receiving it has a 
right to apply it in any manner he pleases ; and as^ 
in this case, the plaintiff had other demands against 
Johnson, I think he had a right to apply the mo- 
ney he received to the reduction of those demands. 
It appears to me, that the defendant is liable as ac- 
ceptor. 



Verdict for the plaintiff. 
Taddy, Serjt., and , for the plaintiff. 

Vaughan, Sevjt, and Chittyy for the defendant. 



Thaf, where there are seve- 
ral demauds, the party paying 
may, at the time of payment, 
apply the money to which de- 
mand he thinks proper, and 
that, if he do not, the recelTer 



may apply it as he pleases^ see 
Anon, Cro. Eliz. 68. Bowes 
y. Lucasy Andr. 55. Goddard 
▼. Coxy 2Stra. 1194. JVew- 
march t. Clay, 14 East. 239. 
Peters y. Anderson^ 5 Taunt. 
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596. Kirhy y. Doke of MarU 
borough^ 2 Mattle and Selw. 
18. Bosanquet t. Wrc^^ 6 
Taunt* 597. Plomer v. Long^ 
1 Starkie'^ N. P. C. 153. But 
see Birch r. Tebbuit^ 2 Stark. 
N. P. C. 74. Martyatis t. 
fVhite,lhld. 101.— That a parol 
condition, inconsistent with the 



terms of the bill itself, cannot 1819. 
be engrafted upon it, see 
Hoare v. Graham^ 3 Campb. 
67. Free r. Hawknuj 1 B. 
Moore's Rep. 535. Raason 
y. Walker, I Starkie's N. P. 
C. 361. Dukes r. Bow, Chitty 
on Bills of Exchange, (5th 
edit.) 61. fi. 



Campbell 

HODOSOV. 
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ADJOUIlNEO SITTINGS AT WEgtMl]«6Tl!lt 



TtieMiay, ^^^ GoRTON and Another, Executrix and Exe- 
Fib.i6l cutor, &c. V. Thomas Dyson and Another^ 
Executors, &c. 

i;^rTm. A SSUMPSIT for money had and received by 
c^c?uto?^f Xm, the defendants' testator to the use of the tes- 
her win. c. tatrix of the plaintiffs. 

has sufficient *■ 

assetSybut does 

Te°^?Jto*B. The plaintiffs claimed a sum of 1,200/., which 
SakesTs wm, b»^ ^®^" bequeathed to their testatrix Mary Sand- 
by which he ford, by her aunt Frances Holland ; and, to estab- 
B. an annuity lish their demand, they put in the will of the de- 
^xpres^efit to fcndant's testator James Holland, which was dated 
fZomi/lht the 13th of July, 1815; and in which was con- 
ftooi^t^^ tain^d the following bequest :—'' I give, devise, 
which annnity and bequeath, unto my sister, Mrs. J^Iary Sandford, 
accept. Held, widow, and her assigns, for and during the term of 
is money had her natural life, one annuity or clear yearly sum of 
toir^wof* ''00/., free and clear of taxes, (except property tax) 
B., and may the same to be issuing and payable to her out of 

be recovered " x »/ 

inthatfonnof and from all my freehold estates, by two equal half 
yearly payments, to wit, on the 25th of JUarch and 
the 29th of September in every year, the first pay- 
ment thereof to commence and be made on such 
of the said days as shall first and next happen after 
my decease/' In a subsequent part of the will the 
following clause was inserted : — " Nevertheless, I 
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hetthy ttpre^Uf decla:te, that this Bdid dmuiti^ ^d igjj- ' 

gii^en to my ^md sf^ffef* fa* nfAt^mid, is to ht inJhM ^^^^^^ 

^isehdirge, and she is to itctepl the stime infM ^. 

^titi^fMlion 4nd extinguishment of n certain debt Dtso*. 

«r sum of \,WMJft Ufhikh I stand indebted to htr as 

and for a iegaty heretdfore b^Hedthed to htt by my 

late aUM F^ratictss Holland, deceased, ^ndfor tbhich 

^e is t^ ^xetUte a go&d and vdtid release to Tfiy 

^tiier i^xt^eUtoti ticMfdingly, as soon a^ may bi 

itfter my d^tmse, othett^i^ sw^ dHnuiXy Shalt not 

ie paid ^r piQ/able" The ti^Biator, James Holland, 

Hied on the ^d of May, 1817, iVithout having al* 

tered his will j and on the 80th of Ottober follow* 

ing JUary Sandford died : but she had not ext^ 

cuted a release of the 1,200/. as required by the 

uHll ; nor done 'uny act which ^ould ht cohbtfilied 

into an acceptance ^f • the lattitiility bequeathed to 

hek* in lieu of the 1,300/. Jamels Holland was ap- 

{K)inted enfcutbr of the will of Prances HoUand, 

by whom the legacy of 1,200/. was bequeathed to 

Mary Sandford. 

Hullock, Serjt., for the defendants, objected, that 
this acticti wbs not maintainable. Thfe toj in fefi^ct, 
an action to recover a legacy ; and it has been de- 
cided> tllat, at law, a legacy (Cannot be tnade the 
subject matter of an action. The action is brought 
by the executrix and executor of Mary Sandford, 
agfeiinilt the executors of James Holland ; but the 
gtoukid of thfe Action iis a legacy left by PraMes 
Holland, wbo was ttie testatrix of James Hollands. 
The executor of an executor represents the ori- 
ginal testator^ therefore, Mippese this actioii had 
1»eeii birbi^ht against Jami^ H^liOnd in hvs life^ 



GOETOM 

V. 
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1819. time^ and there had been evidence of an acknow- 
ledgment by him^ that he had received the money; 
yet that acknowledgment would not have' operated 

Dyson. SO as to enable the legatee to recover the legacy in 
an action for money had and received. The will 
itself proves nothing more than that the testator^ 
James Holland, had in hand the legacy bequeathed 
to his sister. If a trustee acknowledge that he has 
money in his hands^ it is not recoverable in an 
action at law ; but recourse must be had to a Court 
of Equity. As to a legacy, the general principle 
is clear, that a party must seek relief in a Court of 
Equity, and that he cannot maintain an action at 
law for it. 

Dallas, C. J.— I am clearly of opinion, that this 
is money had and received, in the hands of James 
Holland, to the use of Mary Sandford. But I 
will give the defendants' counsel liberty to move, 
if it is desired. 

The plaintiffs had the verdict. 

Lens, Copley, Serjts., and Gow, for the plaintiffs. 

Hullock, Serjt., and Littledale, for the defendants. 



When a legacy is not spe-> admit the legacy to be due, 

cific, but merely a gift out of and that be has assets; upon 

the general assets, a Court of the ground that a Court of 

Common I-aw will not, it Common Law is, from its 

should seem, entertain juris- rules, incompetent to adroinis- 

diction to compel payment of ter that complete justice to 

it, even although the executor the parties, which Courts of 
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Equity have the power, and 
are in the constant habit of 
doing. Decks ▼. Struitj 5 T. 
R. 690. Blount t. Besilandj 
5 Yes. jnn. 516. Farish r. 
fViiionj Peake'8 N. P. C. 73. 
Bat where the legacy |8 spe- 
cific, an action at law may be 
naiBtained against the ezecu- 



GORTON 

Dtsqn* 



tor after his assent to the bei* .1819. 
qnest. Doe t. Gu^j 3 East. 
1^. And for a legacy pay- 
able out of land, it seems, the 
devisee may maintain an ac- 
tion at law againfit the terte- 
nant or heir. Ewer t. Jone$^ 
% Salk. 4 1 5. Bat see fVebb v. 
JiggSf 4 Man), and Selw. 1 13« 



Browming and Others v. Kinnear. 

ASSUMPSIT on a bill of exchange for KXM., 
drawn by the defendant on the 20th of 
August, 1818^ directed to and accepted by Joseph 
Blandford, payable at three months after date to 
the order of the drawer^ indorsed by him to John 
Newman, and indorsed by the latter to John 
Afaberly, who indorsed it to H. Chesterman, by 
whom it was indorsed to the plaintiffs. 

On the 23d of November, the day on which the 
bill became due^ it was presented to the acceptor 
for payment^ and dishonoured. At this time the 
plaintiffs were ignorant of the places of residence, 
both of the defendant, and of Maberly : but on the 
24th of the same month a person, on the behalf of 
the plaintiffs, applied to Chesterman for the pur* 
pose of ascertaining the place of the defendant's 
residence ; but Chestermun not being acquiainted 

Vol. I. G 



FA. 17. 

IfDorance of 
the place of 
reaidenoc of 
the drawer of 
a bill of ex- 
change U a 
sufficient an* 
swer to an oh* 
jectioD arising 
out of the want 
of due notice of 
the dishonour 
ofthe bill, pro- 
Tided due di- 
ligence be ' 
used to dis- 
cover his place 
•of residence. 



BftOWKIVG 
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" Wi«- with it, referred tiitt* tx> Mitiberfy. At ftmr of the 
clock of the same day, that person called nponi 
Maherhf ; but, Maherly being then from home, he 

KnnvxAti. did not repeat hia call uptil the following: dpy, 
when he saw Maherl^, and was directed by bint 
to the place where the defendant resided. On the 
last day, mt; on the 25th, a written notice of the 
dishonour of the bill was delivered to the defendant. 

Onslow, Serjt., for the defendant. The question 
is, whether due notice erf the dishonour has been 
given ? The mere ignorance of the residence of 
the drawer is not sufficient to dispense with notice 
to him ol the diahoQotir oif the bill Tive rule which 
requires notice is strict, and must be complied 
With. But, at t\\ «veniS|, the pfeintiii^ were boikid 
lo fkd out the residence of the defendant, in e^^ 
togiv^ him notice; (and iti this respect they have 
not usf^d 4«e diligfence. The persoo authorised by 
(h^m to give notice of the dishonour, d^ees t)dt catl 
ttf^oH Mahev^ii^ untH fodr of the clodk of the i^y of 
the' ^h ; and frott that time until tiiie succeeding 
day, he remaina inactive. 

Vmglmn^ Serjt., eomfrd, contende«[, Ibat a rea- 
80iiab)e> aad not an immecHHte notice of the di^ 
honour was all that was. requirtsd, and that m this 
case the notice was mfficient 

Dallas^ C. J.—* Where the phces of abodte^ both 
of the acceptor and of the dmwer, appear ^on the 
fece iof (he bill^ there the wfaint of dae notice may 
fuDnish an answer to an action^ sgaitist the drawer. 
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But it has been decided in the- case of Baleman v. 
Joseph (fl), that ignorance of the place of residence 
of a prior indorser is a sufficient answer to an ob- 
jection, arising out of the ^imnt lof due notice to 
him of the dishonour of the bill. I think too that 
tfafe p}ftintifffr used reasonable dili^nce t4 iijfciefKlil! 
the residence of ibe defen^aftt ; but that quiestiifin 
I will leave to the jury. 

The jury fouwd a verdict for the pkiati^. : 

Vaujghan, Serjt., and A, Mo^e^iot the f laiiitiffs.' 

OnHow, Serjt, for th^ defendant. 

(a) \% East 433. 



1X19. 



Brownimo 



Wh«r^9 howeTer, (lie hoM«r 
^ a bllL of ezobange is igno-» 
rant of the place of residence 
of an indorser, it is not suf- 
ficient (in order to exoiie the 
ottlsfti^ti to gif« regular no** 
ifoe to him of thedisb^twur of 
the bill,) to shew that he made 
enquiries upon the subject at 
the place where the bill was 
payable, since he ought to bare 
applied to the other persons 
ithose names appeared apon 
the billy and shonld likewise. 



as it seedis, hare made a^lioa* 
tion to persons of the siime 
name with the indorser, whose 
addressed are set down ia the 
Directory. Beveridger.SurgtSy 
3Gampb. ^M. But in the 
case of Sturges ▼. Dertiekf 
Wightw. 76, it was considered 
sufficient, when a promissory 
note has been dishonoured, to 
make enquiries at the place of 
residence of the dra«r^ for 
that of the payee. 
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^*v» Butt v. Conant, Knight. 



Fib. 20. 

s«^,that« fTlRESPASS for an assault and false imprison- 

magistrate has ■ '^ 

the power of JL ment. Plea^ the i^eneral issae. 

apprebexding / ^ 

and of reauir* 

iTb^eUerlMd The defendant Is chief magistrate of the police 
o7rrmmUtine ^^^^» Bow-strcet ; and it appeared in evidence, that 
Wm* on the 6th of March, 1817, he granted his warrant 

V for the apprehension of the plaintiff, on a charge of 
having published two scandalous libels against the 
late Lord Ellenborough and Lord Casilereatgh. On 
the day following the issuing of the warrant, the 
plaintiff was apprehended, and carried before the 
defendant, who required him to give bail for his 
appearance to the charge preferred against him, 
but which the plaintiff refused. The defendant, in 
consequence of such refusal, committed the plaintiff 
to J^ewgate, where he was Confined for the period 
pf a month or five weeks. On the part of the de- 
fendant the informations and libels were proved> 
but the plaintiff dispensed with the necessity of 
having them read, 

Vhughan, Serjt., for the plaintiff, stated, that the 
question was, whether a magistrate could commit 
for a misdemeanour, which was not an actual breacli 
of the peace, a libel not constituting a breach of 
the peace, but having only a tendency to it ? The 
learned serjeant contended, that a magistrate could 
only claim jurisdiction under the terms of his com- 
mission, or by statute, or by the known common 
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law of the land. First, as ta the commission, he IBIQ. 
argued that it did not confer upon a magistrate 
JQrfsdiction over the offence which was imputed to 
the plaintiff. The commission only assigns the 
magistrate '' to hear and determine alt and singu- 
lar the felonies, poisonings, inchantments, sorce- 
rie€, arts, magic, trespasses, forestalling, regrat- 
ings, ingrossings, and extortions whatsoever.*' 
The offence, therefore, of publishing and circu- 
lating a libel is not within the words, and cannot 
be said to be within the force and spirit, of the com- 
mission. A broad line of duty is pointed out to 
the magistrate, and it is mentioned over what cases 
his jurisdiction shall extend : but a libel is not com- 
prehended within it. Neither can a magistrate 
claim cognizance of an offence of this description 
under the statute law, since that law is wholly silent 
respecting it. The statutes of itbe 1st and 2d PhiL 
and M. c. 13., and of the 2d and 3d Fhil. and M. 
c. 10., which direct justices of the peace, in case of 
manslaughter or felony, to take the examination of 
the prisoner, and the information of the fact do 
not affect the present case: The first of those 
statutes was passed for the express purpose of 
laying a restraint upon justices of the peace in 
exercising their power of admitting felons to bail, 
and is confined to those cases where the party 
charged is admitted to bail : and the second of 
those statutes extends similar provisions to cases 
where the prisoner is committed. But both of 
these statutes apply only to cases of felony, and 
do not extend to misdemeanours of any descrip- 
tion. The question then arises whether the 
authority exercised by the defendant in this case 
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I8i«. 1« or k nbt sanctioned and warranted by the cdm- 
^•^^''^ mon law of the land ? To bring it within the pale 
^^" of the common law, it must be contended that, m 
CoNANf. every case of a misdemeanor cognizable at sessions', 
a magistrate is invested with authority to commit ; 
and, therefore, that if a complaint be laid against 
a person for not repairing a road, which he is 
boand to do by reason of tenare, a magistrate has 
*he power of committal. Bot that a mi^strate in 
such a case is invested with that authcwity, cannot 
seriously be urged. Lord Coke was of opinion, 
that a magistrate had not power to commit even 
for a felony, until presentment of the indictment, 
4 Inst. 177. But this opinion, it is true, has been 
controverted by Sir Matthew Hale, in his history 
of the Pleas of the Crown, p. 579., where he says, 
that " the opinion of Lord Coke is too strait-laced ; 
and that a magistrate has the power of committal 
before the offender is indicted. This power, how- 
fever, extends only to cases of treason, felony, and 
those misdemeanors which are acloal breaches of 
the peace ; and no authority, recognizing the right 
of committal, except in those cases, can be cited. 
In the case of the seven bishops, Mr. Justice P»we», 
in opposition- to the opinion of the other three 
Judges who then presided in the Court <rf King's 
Bench, s&ii, that a libel was not a breach of the 
peace ; and that learned Judge has, on that ac- 
count, been since designated as ** the only honest 
man of the four judges." The case, however, of 
the King v. Wilkes, « Wils. 1.51., is a direct atrtho- 
rity to shew, that a libel is not an actual breach of 
the peace, but that it has merely a tendency to 
it. Lord Camden, in delivering the judgwent df 
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this Ooiirt Oil that cmae, said, '' We are all of opir igi^, 
Bion that a libel U not a breach of the peace ; it 
tends to the breach of tbe peace^ but that is the 
atmdst. But that whith only lends to tbe breach CoRAm. 
of the peace, oannot be a breach of W This; 
therefore^ is a clear and decisive adjudication ex- 
pressly negativing the fact of a libel constituting 
an actual breach of (he peace. There is, indeed, 
an exception in the castt of a secretary of state, 
who, for three centuries, has exercised the power 
and privilege of apprehenditig for a libel, and of 
comaBttliog for want of bail. The origin of the 
power tfaas exercised by a secretary of state is, in 
aome books, attributed to the mandatum regis, be^ 
cause such an oftter is the immediate servant of the 
king. His authority to commit for a libel is estab- 
lish^ by the Case df The Queen y. Derby, FortesC. 
Rep. 140, That, however, was the case of a scan- 
dalous and seditious libel against the government ; 
and a wide distinction subsists between a libel upoik 
an individual, and one which is levdled against 
the state. In that case, too, the warrant was issued 
by the secretary of state ; but here the jurisdiction 
is assumed by a magistrate. It is also observable^ 
that in the QfJteen v. Derbif, Lord G. J. Parker, 
in eliicidatioQ of his jddgnkent, expressly puts the 
case of a magistrate^ on an information being laid, 
having power to compel the appearance of 9l felon 
before him. Now if, at that time, the law was 
settled, that a magistrate could have committed for 
a libel, would not the Chief Justice have instanced 
that case^ since the sole question there was, whe- 
ther a secretary of state had that power. Upon 
the authority^ therefor^, bf the Qja^een v. Derby, 
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1819. this view of the question is rather confirmed than 
^"^^^^^^ impugned. Neither is authority wanting, to shew 
^. that a libeller is not bound to find surety of the 

CoNANT. peace. In the case of the King v. Wilkes, Lord 
Camden, in delivering judgment, said, '' It is ab- 
surd to require surety of the peace or bail in the 
case of a libeller ; and, therefore^ Mr. Wilkes must 
be discharged from his imprisonment.'' The judg- 
ment thus given being the unanimous opinion of 
the judges who then presided in the Court of Com- 
mon Pleas, amounts to an express judicial declar- 
ation that in sifch a case no man is obliged to 
find surety of the peace. The want of jurisdic- 
tion in a magistrate, over a case of this description^ 
is further exemplified by the statute 48 Geo. 3. c. 
58., which empowers a judge of the Court of 
King's Bench to issue his warrant for the apprehen- 
sion of a person guilty of a misdemeanour ; and to 
cause such person, when apprehended, to come 
before him, or some other judge of the same 
Court, or before some one of his Majesty's justices 
of the peace. This legislative provision would 
have been perfectly unnecessary, if, antecedently 
to the enactment of that statute, a magistrate had 
the jurisdiction, of which the defendant roust con- 
tend he was possessed. And, if that statute had 
been confined to inforrnations onbf, this line of ar- 
gument would not have been supported : but it 
extends, not only to cases of informations, but also 
to every case where '' anjf person shall he charged 
with any offence for which he or she may he pro- 
secuied by indictment, not being treason or felony " 
This act, in its provisions^ applying only to the 
Judges of the Court of King's Bench, does not 
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Confer any authority upon the Judges of the Court i8i^ 
of Common Pleas, or the Barons of the Exchequer. 
But the Judges of the Court of King's Bench are, 
by virtue of their appointment^ magistrates ; and Cohamt- 
yet, according to the argument ^vhich would be 
advanced for the defendant, a magistrate did not 
require the interposition of the Court of King's 
Bench, since,, before the enactment of that statutei 
he was invested with a power of apprehending and 
committiog in a case of this nature. Unless au- 
thorities can be adduced to shew that a libel be an 
actual breach of the peace, the want of jurisdiction 
in a magistrate to commit is n6t capable of being 
controverted. The present is a question upon 
which great and serious doubts have been enter- 
tained, and it is one of the highest importance. 

Lens, Serjt, contrd. The defendant, in his cha- 
racter of magistrate, acted in a regular and proper 
manner, as far as the facts of this case authorised him. 
This is a question of very considerable moment. The 
power of a magistrate to exercise a jurisdiction of 
this description has hitherto been universally deemed 
to be law, and the exercise of such a jurisdiction 
lias been uniform throughout the kingdom. As, 
therefore, it has constantly been acted upon, the , 
power of exercising it in future must continue, un- 
less the legislature interferes. It has been said for 
the plaintiff, that no authority recognizing this 
power can be produced,, and that the absence of au- 
thority is conclusive of the want of jurisdiction : but 
that argument is fallacious ; because, as no adjudica- 
tion exists determining that the exercise of such 
a power is either legal or illegal, the inference. 
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1819. drising from th^ went of authority, weighs as niacb 
in favour of the defendatit, as it does for the plain -» 
tiff. I« fiict^ such an ar ^ment on either side caimot 
CoMAMv. atail. The fair inference, however, to be drawn 
from all the cases which have been cited, is, that a 
lnagisti*ate is invested with the authority for which 
the defendant contends. * The case which ap-* 
|)roucbes nearest in resemblance to the present is^ 
that of the secretary of state. That officer, it has 
been decided, and admitted, has the power of coni*^ 
mittal for an offfence of this description. It can« 
not be dented that a secretary of state may be gifted 
with a power, which a magistrate does not possess: 
but the mere proof that a secretary of state is in« 
vested with a particular power does not neces- 
sarily negative the existence of the same power in 
a magistrate. Supposing a libel not to constitute 
a breach of the peace, the determination, which 
recognizes the power of a secretary of state to 
commit, conclusively decides that, in order to give 
criminal jurisdiction^ it is not necessary that that 
otfence should amount to a breach of the peace: 
and, on the other hand, assuming that a libel be a 
breach of the peace when under the cognisance of 
a secretary of state, it is equally So before a magis- 
trate. But the distinction which has been drawn 
between offences which are. actual, and those which 
are only constructive breaches of the peace, is not 
well founded. There is no dictum to be found in 
the books, which will justify the Conclusion, that 
offences which have a tendency only to a breach of 
the peace cannot form the subject of an indictment. 
As to the Stat. 48 Geo. 3. c. b8, it has no applica- 
tion to the present case. That statute was paired 
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4ii»r$o iniuitth V4S< to extend lh« power of nraing igi^, 
bench-warrants to other caae^ than tfao9t to which 
th^t power before applied. The judges of the 
Court of King'8 Bench too, whilst sitting ia Gourt, Ckmlnt. 
da not aet in the character of magistrates^ but in a 
cbaraeter whdly distinct. If, however^ as it ia 
contended for the plaintiff; a libel be not an actual 
breach of the peace, how can a» indictment be 
supported for the publication of a libel, which con- 
eludes by stating that the libel is against the peace. 
Every indictment roust necessarily, and does avet 
that the offence imputed to the delinquent, be it 
what it may, is against the peace of the king. By 
the term breach of the peace is not to be under* 
stood actual outrage ; hot an infraction upon that 
good order which uniformly prevays in every 
civilized and well constituted society. With re* 
apect to the dictum of Lord Coke, that a magistrate 
could not commit for a felony until presentment of 
the indictment, it has been expressly contradicted 
by Lord Holt in Kendal's case, 5 Mod. 80, and 
the law 18 now clearly established that, for a breach 
of the peace, a magistrate has the power of com- 
mittal before indictment £Dund. The distinction 
which pervades the 4:ases is, whether indictment be 
or be not found ; and no difference in this respect 
exists between a constructive and an actual breach 
df the peace. 

Vavighan, Serjt., in reply. Admitting that the 
practice is to aver the offence, which forms the 
saibject of the indictment to be contra pacem domini 
regis; yet, if those words be omitted, the indict*^ 
ment will nevertheless, in some instances, be good. 
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1819. In many cases in which they are introduced they 
^^^"^^"^^ are merely matter of form, and do not constitute 
®^" a part of the sabstance of the indictment. They 
CoNAKT. would not, in a case of this description, be es- 
sential to an indictment. If a magistrate be al- 
lowed to arrogate this power to himself, it will 
operate in some measure as a repeal of the libel 
bill, since he, and not a jury, will decide upon 
the libellous tendency of the paper. The exercise 
of such a power, therefore, would contravene the 
provisions of that act of parliament, ^hich has en-^ 
acted, that it shall be the exclusive province of a 
jury to say, whether the paper charged to be a 
libel ought to have that sense ascribed to it. In 
regard to the authority of a secretary of state to 
commit for a libel, it is widely different from that 
which it is supposed a magistrate possesses. A 
secretary of state can commit only for libels upon 
the government. His authority/ therefore, is a 
special one : it is committed to him for a special 
purpose, and can be exercised only upon particular 
occasions. It is said, however, that a' practice has 
uniformly prevailed sanctioning the power claimed 
by the defendant ; but of that pi*actice no proof has 
been offered. To entitle it to the appellation of 
practice, it should^'have prevailed from the time of 
legal memory. It should have been commtmier 
' usitata et approbata. There is not only no proof 
of the practice ; but, supposing it to exist, it is 
not shewn, in any one instance, to have been re- 
sisted. To have the force and effect of practice, it 
must be shewn to have been controverted, since tacit 
acquiescence alone will not establish a practice. 
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Dallas^ C. J. — ^The question in this case is, 1819. 
whether the arrest and detention be unlawful ? The 
plaintiff complains of having been illegally appre- 
hended and imprisoned^ to which the defendant Comant. 
answers^ that an information being lodged before 
him in his character of magistrate^ of the plaintiff 
having published and circulated libels of a malig- 
nant description^ he issued his warrant to appre- 
hend him; and that the plaintiff, being apprehended 
under that warrant, and having refused to find bail^ 
was by his (the defendant's) authority committed. 
The defendant insists that, in point of law^ he had 
a right thus to act ; and if that proposition be true, 
it certainly was his duty to have proceeded in the 
manner in which he has done^ This^ therefore,, 
gives rise to the principal point in the cause^ as it 
is contra-distinguished from the question of da* 
mages, which question cannot here arise, if what 
the defendant contends be correct : and, confining 
myself to this case, I think that the defendant for 
libels of this des€ription had a right not only to ap- 
prehend the plaintiff, but to commit him on his re- 
fusal to find bail. If the power of apprehending, 
and of committing for the publication of a libel^ 
be a dangerous power when entrusted to a magis- 
trate^ it is for the legislature to dispossess him of 
it : the question now to be ^considered is, what is 
the existing law ? If the law establish in a magis- 
trate the existence of the power which the defend- 
ant claims, it is the duty of every magistrate to ex- 
ercise it, and it is totally immaterial when that 
power was first communicated. It is said^ how- 
ever, that no adjudged instance is to be found, in * 
which this question has occurred^ and in which the 
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i£t&. ■ existence of -flie'attttioritjr assumed by the diejfimd- 
ant has beeit ircktrafrkdged and established. Of 
any tuch instanfce I am ne« aware ; but* tihe w^, 
CcftrMT. cetyed and iestabi'mhed practice gbets far (to Mcer^ 
tain the right of exercising that autboifity. It has 
n6t been contended that, t^n the graund t)f Qtifit^i 
ness, magistrates Me exdtided fr^r* the eis^cm (^ 
such a power : but the piywer was said t^ be ex^ 
ckrstvely cdnfiaed to the secretary of state; Whw»/ 
however, it is admitted, as it htis beeti, that the 
ri^ht of exercising this power is vested in a^secre*-' 
tary of state, the origin of the right is not dis- 
coverable, although probably it aroi^ from t^b^ sfie- 
dal mandate of the king. Th^ present (k^ fte^d 
ndt be embarrassed with the qiieistion, whether <W^ 
not H were politic to permit th^ executive psirt^t 
the government to assume to itself jurisdicti<yn in 
tlie ease of a libe! ; it is sufficient if the power of 
doing so be found to exist. And unless thei<e be 
reason to suppose that a justice of the peace is 
more liable than a secretary of state to abuse the 
authority comhntted to Mm, I do not, in a case of 
this description, know how to discriminate between 
the exient of their respective jurisdictions, since 
unfform practice ascribes to a magistrate as weH a^ 
to a secretary of state the power of apprehending 
a Ifbellfer, and of committing him on his refusal to 
find the bail which is required of him. However^ 
the power being admitted to exist in a secretai^ of 
state; the question is, whether .a. justice of the 
peace is invested with a similar power ? And if 
the right of committing for a seditions libel exist 
in the secretary of state, is it not to be inferred 
that a similar right eiislts in « j ostiee ^ the peaw 
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in a case where uniform practice confers upon the^ iiji9. 
latter an equal seitiblaace df right ? The origia of 
the adaiitted right is not discoverable; but^t re«t» 
oi»ly upon praUice and. uaag€w That praetiee, Coitant; 
bowev^r^ i« said to be ancient ; but all practice 
must hatre a commencement^ and there mnst have 
been a period when the powfer exercised by the 
secretary of stale was recent. I cannot draw % 
distinction as to what lengtb of timie will vdiader a 
practice legal. Indeed^ the aeoprtary of grtate hiflH 
self is not a very ancient officer. As magistrates^ 
therefore, have in practice uniformly taken cogni- 
zance of an oflfence of the description Imputed to the 
pkintiff, I am 43if opinion that the defendant in' this 
case was jnst^ed io point of Jaw, in requiring 
sureties of the pfairrtiff, and in committing him on 
his refusal to And them. 

The jury foand a verdict for the plaintiff^ witJi. 
Ig. damages..; but submitted tbe question of law ta 
the opinion of the Court, in the form 6f a special 
verdict. 

Vaughan, Serjt, JBolland, and Ghitq/^ (qh the 
plaintiff. 

Lens, Copley, and Taddy, Serjts., for the de- 
fendant. 



The authorities seem to ency to it. Id Hkks's case, 

establish, that the publication Hob. 215. a libel is defined as 

of a libel does not consCitute a provocation to a challenge, 

an actual breach of the peace, and breach of the peace. In 

but that it has merely |i, tend- Dakoh*s JuiiicCy c. IM. ^. 2* 
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a libel is said to be a mean and 
occasion tending and inciting 
greatly to the breach of the 
peace. See also 4 Inst. 181. 
And in 1 Hawkins's Pleas of 
the Crown, c. 73. s. 3. and 4 
Black. Com. 150. the tendency 
of a libel to a breach of the 
peace is stated as the cause of 
its being the object of criminal 
jurbprudence. Indeed, in the 
case of the King y. Summer^ 
1 Sid. 271. a libel is reported 
to have been described as hay- 
ing a greater tendency to a 
breach of the peace than blozes. 
There does not appear to be 
any doubt that the publica- 
tion of a libel is an offence 
ranging itself within the au- 
thority delegated to commis- 
sioners of Oyer and Terminer^ 
since power is expressly given 
by the commission to enquire 
de iUiciiis verfiorum propala^ 
iiontbus, 4 Inst. 228.. Neither 
does the authority of a Court 
of Quarter Sesiions to take 
cognizance of a libel seem to 



rest upon a less certain found- 
ation. The statute of the 34th 
Edw. 3. c. 1. empowers ^^ the 
JQstices assigned to keep the 
peace to restrun the offenders, 
rioters, and all other barators, 
and to pursue arrest take and 
chastise them according to their 
trespass and offence." Mr. 
Serjt. Hazckim in his Pleas of 
the Crown, B. ii. c. 8. s. 38, 
in commenting upon this act 
of parliament, observes, that 
the word ^^ trespass^* is one of 
extensive signification; and that 
it includes within it not only ac- 
tual, but constructive breaches 
of the peace, such as libels. — 
The case of the King v. Sum-' 
mer^ 1 Sid. 271., also confirms 
the existence of the authority 
of the qnarter sessions in cases 
of this nature. And in the 
case of the King ▼. AnpoA 
1 Black. Rep. 368, Lord 
Mansfield expressly said, that 
libels were within the jurisdic- 
tion of a Court of Quarter 
Sessions. 
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THIS was an action of false imprisonment a gaoler re- 
against the defendant^ who is keeper of the detalnL^a 
^o\<}i Newgate, for detaining the plaintiff under gfj^^^t^ 
the warrant issued by the defendant in the last case* ? Magistrate 

J 18 eotitled tfi 



to 

the protection 



tne p] 

Vaughufty Serjt.^ for the plaintiff^ stated^ that a 2. c.44; and/ 
preliminary question arose which was, whether the ^rod^ncingimd 
defendant was protected by the provisions of the wM^,^tm!der 
statute 24 Geo. 2. c. 44, The sixth section of that ^»»is*» ^^ ^•■ 

tention wat 

statute provides that if^ after com puance with the made, it is im- 
demand of the perusal and copy of the warrant, theromotthe 
^^any action shall be brought against any constable, j^n^sdlction ^ 
headborough, or other officer, without making the «""^ **• 
justice or justices who signed and sealed the war- 
rant defendant or defendants on producing or 
proving such warrant, at the trial of such action^ 
the jury shall give their verdict for the defendant 
or defendants, notwithstanding any defect of juris- 
diction in such justice or. justices/' The words 
other officer, used in this section, can alone give 
rise to this question ; and under the^se words the 
gaoler of a prison is not comprehended. The 
legislature, in using such indefinite language, 
could only have intended it to apply to oflScers of 
the same description with those who are ante- 
cedently mentioned, viz. a constable or head- 
borough; and ^ under this denomination of of- 
ficer, the.defend^mt does not come. The defend* 
Vol. I. P 
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ant^ therefore^ is not such an officer as is contem* 
plated by the act. 

Dallas^ C. J. — It is unnecessary, in this case, to 
consider the legality or illegality of the warrant, 
since, whatever might be the result of such a con- 
sideration, the warrant will equally aflFord proteCr 
tion to the defendant. The plaintiff, howler, 
contends that the defendant^ not being a constable 
or headborough, does not fall within the provisions 
of the act of parliament ; but I hold without hesita- 
tion, that he is. within the meaning of the words 
other officer. It has been decided, that a churchy 
Warden is entitled to the protection of this «tatute^ 
which decision must have proceeded upon the 
ground that he ranged within the meaning 4)£ the 
general words other officer. It would,^ indeed, be 
extremely fitrange if the gaoler who reqeiveft a.pef- 
json into his custody under, the warrant of a magiisl- 
irate be not protected, when at the «aipe ^time tJi^ 
constable who conveys the person to the gaoiiis 
entitled to protection. I thinks Ihesefofe, . thf|t 
there must be a verdict for the defendant. i i 



The plaintiff, however^ was nonsuited;; i 



r^ 



Vaughan, Sevji., BolUmd^Qud C^itfy, for. the 
-plaintiff. ' - 

Lens and Cl9p%, Serjti^., for the defendant 



; See Harper yr.dafti 7 T.R. 
WO* BeU^.^akley^ 9 Maul. 
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Butt v.' Jokes^ Esq. Mandofff 

^ Feb. 2«. 

RESPASS for an assault and falsie imprison- a penoneon- 
ment. The first plea was the general issue, crime b^ a 
The second plea stated, that on li^ednesday next ^^tjj^^ 
after the end of the term of Easter, in the fifty- ^^nc^ jp*^^ 
fourth year of the reign of our lord the kinff, at a fine, and is 

•^ * ^ . O' committed in 

the Guildhall of the city of London^ before Lord execution un- 
Ellenhorough, Chief Justice, &c. the plaintiff*, to- paid * a°* 
gether with other persons, was tried and convicted ficer^towSosf" 
upon an indictment for certain conspiracies and co****lLd* ** 
misdemeanors, and that afterwards on Tuesday voinntariiy 
next after fifteen days of the Holy THnity, in the esotpe before 
said fifty-fourth year of the reign aforesaid^ the §r/fine,*yetit 
plaintiff*, being then brought into the Court of oui? ws wX'n* 
said lord the king, before the king himself, it was duty to re- 
considered and adjudged by thait Court, that for 
the ofii^nce of which be had been convicted, the 
plaintiff* (amongst other things) should pay a fine 
ofJOOOZ., and shoitid be imprispned for the term 
of twelve calendar montlis. The ple^ then averred, 
that the plaintiff* wa^ committed, into thecustody of 
the defendant, who.waA rtiarsbal Of the Marskqlsea, 
in. execution of that judgment, and dntil.the^ plain^ 
tiff ahould have paid his fine ; atid ^h^t the defend-^, 
ant received .the plaintiff intpJiisjQWtody in pijr- 
'suance;of that judgment and sentence. Th<3 pl^^ 
then alleged,, that before the .fine h^d been p^idi 
the phintiff.unli)wfdlly randt.wJlfuUy, and a^in^t 
the ^dL of the idefendaixt, escaped, and went. 9t 
iai^e,(^from.BUdjDutio£ihexuBtody. of the d^fenri': * 

H2 
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1819. &nt^ whereupon the defendant pursued and re- 
took him. There was a third and a fourth plea, 
which^ in substance^ were similar to the second. 

Jones. To the second plea the plaintiff replied^ that 
after the expiration of the twelve months^ being 
the term of his imprisonment^ the defendant vo- 
luntarily suffered and permitted him to go at Iar<^e; 
and upon this replication issue was joined. The 
issues taken on the replications to the third and 
fourth pleas also turned upon the fact^ whether or 
not the escape was voluntary. 

The facts of the case were these : — In the Fsaster 
vacation of 1814, the plaintiff, with several other 
persons, was tried and convicted of a fraud upon 
the Stock Exchange ; and in TUnity terni of the 
same year he was brought up for judgment, when 
the Court of JTmg's Bench sentenced him to pay a 
iine of 1000/., to be imprisoned for twelve calendar 
months, and during the period of his imprison- 
ment to stand in the pillory. The latter part of 
the sentence was remitted; and it was suggested for 
the plaintiff, that he conceived the fine was also re- 
mitted : but this suggestion was altogether ne- 
gatived by the evidence. On the 21st of June, 
1814, the plaintiff was delivered to the defendant, 
(who is marshal of the King's Bench prison,) in 
execution of the sentence passed upon him ; and on 
the 20th of June, 1815, the period for which he 
was adjudged to be imprisoned expired. Oh the 
morning of the latter day the' defendant's clerk 
waited upon the plaintiff in^ the prison, when the 
plaintiff enquired to whom his fine was to be paid^ 
and was informed by the clerk that the payment 
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abould be made either to the marshal^ at the crown 1819. 
office^ or to him (the clerk) on the account of the 
marshaL Shortly afler this interview the plaihtiff 
went into the lobby of the pfi8on> and represented 
to the turnkey that the fine was paid, upon which 
the tuinkey permitted him tadepart The plaintiff 
was retaken on the 29th of June. 

Dallas, C. J. — This is an action for an alleged 
false imprisonment, to which the defendant has 
pleaded a justification. It is not a case as between 
one individual and another. Where a debtor is 
committed in execution for a debt, the sheriff is 
bound to detain him until the debt be paid, or he 
be discharged by due course of law : but if before 
the occurrence of either of those events the sheriff 
yoluntarily suffer the debtor to escape, he in an 
action for the escape is answerable to the plaintiff 
in the execution for the amount of the debt, and 
cannot afterwards retake the actual debtor. But 
this rule does not apply even to a civil execution 
where the escape is negligent, and without the per- 
mission or privity of the sheriff. The present, 
however, rs not a case of a civil execution, as be- 
tween individuals. The public are here interested. 
The plaintiff, being convicted of a crime by a court 
of competent jurisdiction; is committed to the cus- 
tody of the defendant, in execution of th^ judgment 
which' that Court passed upon him. Supposing, 
therefore, that the defendant had personally, been 
at the outer door of the prison, and had voluntarily 
and knowingly suffered the plaintiff to escape ; yet 
I think that in point of law it, would have been 
his bounden duty to have retaken him, whenever 
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1819. afterwards an opportunity ofifered^ and to have de^- 

^■^"^^^ tained him until the fine was paid. His lordship 

l^ then observed^ that the replications were completely 

JoNis. falsified by the evidence. 

The jury found a verdict for the defendant. 

Vaughan, Serjt., JBolland, and Chitty, for the 
plaintifi. 

Zens, Serjt., and Campbell, for the defendant. 



See the oote to Jones t. Pq^e^ 1 Wms. Saund. 34. a* 
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ADJOURNED SITTINGS IN LONDON. 



Knight v. Martin, fST*?!!' 

THE plaintiff in this action had been nonsuited After a notice 
. « . 1 *. 1 1 t® produce a - 

on the former trial on account of the absence lease and a 

of a material witness^ see ante, p. 26. It now ap- triaioV Oie 

peared that since the last trial the defendant had SJS^^i.'^*^ 

assigned to a third person all his interest in the "^"^jJJ^hT** 

premises^ and had delivered the original lease. to prwityofhis 

the assignee. The person who appeared as at- reco^* a 

torney on record for the defendant was not privy [^afterwaSu 

to the assignment. Previously to the present trial ^^^er'noUce 

the attorney for the plaintiff served upon the de- to produce the 

•^ *^ , • 1 i_ lease isserved 

fendant's attorney a second notice to produce the upon the at- 
original lease; but at the time of the service the inforasthe 
defendant's attorney informed' the person who ?hrn?t?cethat 
served th^ notice that the lease had been assigned j^^n^^^ime^ 
without his privity under the direction of the de- and that the 

*g% assignment 

fendant himself; and that he did not know to was made 
whom it was assigned. The plaintiff's attorney ^ivuy. The 
was acquainted with the place of the defendant's P^l^ilS^f* 
residence. , :^T:& 

ant's resi- 

The original lease not being produced^ Lawes, thatiVwasin- 

, cumbent upon 

him to have enquired of the defendant, in whose possession the lease was, in order to rea- 
der secondary evidence of its contents admissible. 
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1919. 
Knight 

MAETIir# 



Serjt., for the plaintiff^ proposed to offer secondary 
evidence of it : but 

Copley, Serjt., contri, contended, that the plafn- 
tiff was not in a condition to prove the lease in that 
manner. He should have made further enquiries 
respecting it^^and have ascertained to whom it had 
been assigned, which he might easily have done by 
calling upon the defendant himself. 

Dallas, C. J.-^The general principle is, that 
where a party has been served with notice to pro- 
duce an instrument then in his possession, he can-' 
not part with the instrument before trial, so as to 
get rid of the effect of the notice. Here the first 
cause was at an end by the nonsuit ; and if, on the 
trial of the present action, it was necessary that the 
original lease should be produced, it was incumbent 
on the plaintiff to have served the defendant in a 
regular and proper manner with a notice, ealFrng 
upon him to produce the lease, proof of which 
alone would have rendered secondary evidence of 
its contents admissible. But in a case circum- 
stanced as this is, notice to the attorney cannot be 
sufficient, since the lease was not only not in his 
possession, but had been assigned after the last 
trial ; and the person who served the notice was 
informed, that the attorney for the defendant was 
' not privy to the assignment, but that it was pre- 
pared by some other person under the direction of 
the defendant himself. The plaintiff, therefore, 
ought not to have rested contented with what he 
had done ; but he should have prosecuted his en- 
quiries farther, and have endeavoured to ascertain 
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from the defendant in whose possession the lease uio 
was. Not having done so^ I think that secondary 
evidence is not admissible. 



Plaintiff nonsuited. 

At the sittings after Easier term the cause was 
again tried, and the' plaintiff obtained a verdict. 

Lawes, Serjt., and Curwood, for the plaintiff. 

Copley, Serjt., and Mackenzie, for the defendant. 



Knighx 
Majeitik. 



Tjiorogood v. Marsh and Swann. 



«i'i 



THIS was an action against the defendants, as 
common carriers, for the loss of a package 
delivered to them for the purpose of being carried 
by their waggon from London to Doionham. 

On Saturday the 8th of March, 1818, the pack- 
age in question, which consisted of stationery of 
the weight of 4801bs., was delivered to the receiv- 
ing porter at the Bull Inn, Bishopsgate-street, 
from whence the defendants' waggon started. The 
waggon left London on Thursdays only. In the 
interval between the Saturday on which the pack- 
age was left, and the following Thursday, the pre- 
mises belonging to the Bull Inn were burnt down, 
and the package, was destroyed. The package 



StUwrdaUt 



A notice hj 

rarriers that 
Ihf y will not 
be atiswerabk 
for any ?ood» 
aboT« the va.~ 
[ue of 5L un* 
Ir^A fQtpred Hi 
i^iirh and paid 
for aroordinjf- 
]y, ;»p|>]Lea to 
Ifoods which 
from their 
bntk may ht 
supposed to 
exceed the 
specified 
valae* 
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1819. ^s directed to the plaintiff at Doumkafn, khd was 
wrapped op in brown paper^ but there was nothing 
on the outside which indicated the value or quality 



Thorogood 



V. 



Mabsh. of its contents. 



The defence was rested upon the effect of a no- 
tice upon fae similes, of which it appeared the 
charges for the carriage of parcels directed to the 
plaintiff had for several years been made out^ and 
which had regularly been delivered to him. This 
notice intimated that '' the proprietors would not 
be accountable for any plate^ watches^ jewels, 
writings^ lace, or any article of more than five 
pounds' value, unless entered as such, and paid for 
accordingly/' Here the package had not been 
entered as being above the value of five pounds, 
nor had any thing been paid for it ; and the defend* 
ants, therefore, wete not accountable for the loss 
of it. 

Vaughan, Serjt., for the plaintiff, contended, that 
the notice was unavailing. *If could only* apply to 
packages, the appearance of which rendered it 
equivocal whether they were of the value of five 
pounds. The general liability of the carrier is re- 
strained, by this notice, merely to the loss of goods 
of the same denomination wijth th6de expressly 
mentioned therein, and which are contained in a 
small compass. In the case of Beck v. Evans, 16 
East. 244., an intimation was thrown out by the 
Court of King's Bench, that the magnitude of the 
package would countervail the effect of the notice, 
although the decision in that case proceeided upon 
the ground of gross negligence in the carrier. 
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f Dallas; C. J.— This is the dase of property, ett^* isiol 
trusted to the defendants ta be carried to a certain ^*^^^^^*^*^ 
place, being lost by fii*e, which loss having arisen ^^^^^^^^* 
from accident, neither party is to blame. The Ha&sh. 
padcage was left at an inn for the defendants, and 
it was safely and properly left there. The genera! 
law i^ clear. A common carrier is in every case 
an insurer against fire. What he receives is not 
only a cdnipiensation for the carriage, but it Kke« 
wise creates an obligation in him to indemnify 
against fire. It is also equiilly clear that a carrier 
may limit his responsibility; and,' whether or not 
the defendants have availed themselves of that right 
in such a manner as in this instance to protect 
themselves from liability is the question raised in 
this cause. Generally speaking, theri can be no 
doubt that a carrier is liable for a loss of this 
description, unless a restriction be imposed upon 
bis responsibility; and that, the defendants con- 
tend, was in this case done. The notice out of 
which the defendants say the restriction arises inti- 
mates, that ^' the proprietors (of the waggon) will 
not be accountable for any plate, &c., or any arti- 
cle of more than five pounds' value, unless entered 
as such, and paid for accordingly?' The evidence 
satisfactorily brings home to the plaintiff a know- 
ledge of the notice, since copies of it have been 
traced into his hands for several years past ; and 
the notice, by its legal operation, imposes a restric- 
tion upon the ordinary liability of the defendants. 
The first objection urged against the efficacy of 
this notice is, that the latter words, *^ or any article,*' 
must be confined to articles of the same description, 
with reference to bulk, as those which precede. 
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isio* But I do not know bow I can restrain the operation 
of tbe notice in (his manner. The notice is gene*^ 
ral in its terms^ and from its generality it ipclades 
Habsil. goods of this denomination. The question then 
results as to the legal effect of the notice. Where 
a carrier gives notice that he will not be lii|Jl)le be- 
yond a stated sum in the event of bis own terms 
not being complied with^ if the party sending goods 
by that carrier have notice of the qualified restric- 
tion which he imposes upon his own liability^ and 
do not comply with the terms prescribed^ the car- 
rier^ in case of a loss happenings is not liable. Tbe 
notice in this case operates in restraint of the or- 
dinary- reiq)onsibility of the defendants ; and as, the 
plaintiff must necessarily have had a perfect know- 
ledge of this restriction^ I think that tbe verdict 
should be found for the defendants^ conceivings a» 
I dOs -that the package in question falls within the ' 
terms of the notice. ^ I give no opinion whether^ 
if negligence had been imputable to the defendants> 
they would not have been liable. 

Verdict for the defendants. 

Vaughan, Serjt., and Chilly, for tbe plaintiff. 

Copley, Serjt., and Harl, for the defendants. 



See Wilson v. Freeman^ 3 nett^ 4 Price's Excheq. Rep. 

Caropb. 527. Dovon v. JFVo- 31. A carrier is liable for 

mont^ 4 Catnpb. 40. Levi ?. gross negligence, although the 

Waterhouscy 1 Price's Excheq. goods are aboye the yallie 

Rep. 280. Bodenham t. Beri" menlioned in his notice, and 
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^Uliough they are not specially new. and Ald« ^6. See also 1819. 
entered and insured. Birkeii SmUh y. Mom^ 2 B. Moore's 
T. Willan and Others^ 2 Bar- Rep. 18. 



Price and Another v. Leyburn. Satw^ 

ASSUMPSIT. The declaration stated that tlie Tht^^tatute . 
defendant was possessed of certain stables^ «. 4. does not 
bnildings, and premises, srtuate at Islington, in executed^jMin»z 
which he carried on the business of a stage-coach ^taprcVrata 
master ; and that he was also possessed of divers 1^^^^^^^. 
horses, carriages, harness, stable utensils, and other taimnganac- 

^. . , . i ., . w . tionfora 

things then being upon the said premises. It then breach of it, 
averred, that in coitsideration the plaintiffs would breach does 
take possession of the said stables, buildings, and an^iuterest^fai 
premises, and would become tenants of the same in- ^^^^^^^f^ 
itead of the defendant, and would also buy of the itself stipn. 

/ lates that the 

defendant the horses^ carriages, &c. for 410/. Is. ; defendant 

the defendant undertook to repay the plaintiffs any lutated m*" ' 

mqney they might thereafter be compelled to pay JJead ofthS* 

for any arrears of rent or taxes then due from the piaintifl»,of 

defendant, in respect of the said stables, or the said in their occn. 

horses, &c. ^'""'"^ 

It appeared in evidence that, after the contract 
stated in the declaration had been entered into, a 
distress was levied upoji the premises for a sum of 
86/. lis. 3d., which had become due for taxes 
during the time the defendant occupied the pre- 
ngiises. This, distress the plaintiffs satisfied ; and, in 



Price 

V. 
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1819. addition to it^ they also paid ,a sum of Ibl. 10^* 
being the amount of the expences attendingthe dis- 
tress ; and to recover these two sums the present 
Letburn. action was brought The agreement^ as set forth 
in the declaration^ being proved to have been 
merely by par6l^ 

Laloes^ Serjt«^ and Campbell^ for the defendant, 
insisted^ that the action was not maintainable. The 
contract relates to a interest in land ; and it there- 
fore falls within the provisions of the 29 Car. 2. 
c. 3. s. 4, which enacts^ '^ that no action shall be 
brought to charge any person upon any contlact 
or sale of lands^ &c. or apy interest in or concern- 
ing them^ unless the agreemmt upon which such 
action shall be brought^ or some memorandum or 
note thereof^ shall be in writing, and signed by the 
party to be charged therewith^ o,r some other per- 
son thereunto by him lawfully authorised/' The 
word used in the statute is agreemefit, which con- 
sists not only of the promise^ but also of the cout 
sideration on which the promise is founded ; for 
an agreement is only complete when they both 
concur. The consideration^ therefore^ being of 
the essence of a contract^ and the contract in thji^ 
case being entire^ it will be sufficient, in order tQ 
vitiate the contract^ if part of the consideration 
contemplated the granting an interest in land. In 
Charter v. Beckett, 7 T. R-. 201., it was decidpd, 
that a parol promise to .pay the debt of anQtherj 
and also to do some X)tber thing4^ was avpifled }i^ 
|he statiite, l^eprpmise in that case being, ^ntir^ 
Ifj, then^ the; contract pp which, t^is actiqiijrest^.bg 
g|itire aqd indiyifrrble^ it is as n^c^pary |o pjrj^ygi 
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as it is to allege all its parts. In the statement of /^?)^ 
the qonsideration in the declaration part of it is p^^^ 
alleged to have been^ ^'that the plaintiffs "would v. 
take possession of the stables^ &c., and iDOuld be^ Leybubit. 
come tenants thereof instead of the defendant.'* 
The proof, however, does not legally correspond 
with the allegation, since it is riot shewn that the 
agreepieoLt w^s reduced into writing, which the 
stfitute of frauds requires* The agreement too 
operates not as an underlease, but as an assignment 
to the plaintiffs of the, defendant's interest in the 
premises; and the cas6 of Botting v. Martm^ 
LCampb.SlS.^ is decisive to shew that a parol as^ 
49}gQmentof a lease from year to year, even whert 
|b^ lease ki granted by parol,, is void under the sta^ 
tute of frauds^ . 

VjUughan, Serjt., and Comyn, contra. The con- 
tract in this case was for the purchase of the stock, 
and Q^ ititerestin the land is undertaken to be con- 
veyed. Neither is there any thing on the face of 
thQ declaration to. dhew that the granting of ^ny 
interest in the land was contemplated at the time 
of the contract being made. At all events, there 
is nothing from which it can^ be inferred that the 
plaintiffs took any greater interest, than as tenants 
from year to year, which tenancy may well be 
created by parol. The stock formed the main 
ingredient of the contract. The case, therefore, 
stands as if the plaintiffs had said to the defendant, 
^* You being in possession of the stables, I will 
take the stock of you, provided you will let me into 
possession.*^ It is a mere substitution of tenants, 
which need not be in writing. Phipps v. Sculthorpe^ 
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1819. 1 Barnew. and Aid. 50. But, independently oftlirs 

""^^^^^^ objection, the ptaintifTs are entitled to recover 

*'^^ under the common counts, this being money paid 

Xetburn. to the use of the defendant. 

Dallas, C. J. — I am of opinion, that this case 
does not fell within that section of the statute 
which has been referred to. The plaintiffs do not 
seek to enforce a parol contract respecting land^ 
which species of contract the legislature has en« 
acted shall. not be available, unless it be reduced 
into writing. The foundation of this action is the 
))reach of an engagement, which has no relation to 
an interest in land. Besides the contract is exe- 
cuted ; and, therefore, I think, that the objection 
is not well founded. 

The plaintiffs had the verdict. 

Vaughan, Serjt., and Comyn, for the plaintiffs. 

Lowes, Seijt., and Campbell, for the defendant. 
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59 Gbobgb III. 1819. 



SECOND SITTINGS IN TERM, AT WESTMINSTER. 



T 



Hardwick v. Blanchard. ^JT*^' 

HIS was an action by the indorsee against the in anaetion 

^ ^ against the ac- 

acceptor of a bill of exchange. ceptorofabm 

ofexchanfe 
accepted for 

The defence intended to be rested upon was, STtion'onhr 
that the plaintiff, who had discounted the bill, had f^^^^i^l^ 
stipulated for and received usurious interest. In competentwtt. 
support of this defence, a person of the name of that the holder 
Hindle, for whom the plaintiff had discounted the blihravsariow 
bill, was called ; and it appeared from his examina- **"**• 
tion on the voh dire, that he was the drawer of 

Vol. I. I 
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1819. it^ and that it was accepted for his accommo'- 

.^^'^'^ dation. 
Hardwick 

V. 

Blanchabd. Vaughan, Scijt., for the plaintiff^ objected to the 
competency of Hindle as a witness^ on the autho- 
rity of Jones V. Brook, 4 Taunt. 464, and 

Dallas, C. J. ruled, that he was not competent 
without a release. 

The defendant, in consequence of this intima- 
tion, released Hindle ; but the jury disbelieving 
him, found a verdict for the plaintiff. 

Vaughany Seijt., and ^. Lawes, for the plaintiff. 

Lensy Serjt., for the defendant. 
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1810. 



SECOND SITTINGS IN TERM IN LONDON. 



Covington v. Willan and Others. ^^^ 

THIS was an action against the defendants as ^^r"?*!^^^/^ 
carriers, for the loss of some lace of the value they wui not 

' , be account- 

of 35/. and upwards. The lace was contained in a able for the 
box; and the box, with its contents, was entrusted oTgoodvmi^* 
to the defendants to be carried from Bedford to Jf/th^^oticT 
Canterbury, "*? compiled 

^ with, protects 

them as well 

It was clearly proved, that the box in question bf^l^bery as 
had been delivered, properly packed up, at the cfdentaAoss!* 
coach-office of the defendants at Bedford. On its 
delivery to the person to whom it was addressed at 
Canterbury, its appearance indicated that it had 
been broken open ; and, upon further inspection, 
it appeared that the lace had been stolen. 

The liability of the defendants, however, was 
denied on account of the plaintiff having had per- 
sonal information of the notice restricting their 
ordinary responsibility. The notice which was in 
the common form stated, that the defendants would 
not be responsible for the loss or damage of any 
article, unless the terms of the notice were com- 
plied with. 

12 
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1819. Blessett, Serjt, for the plaintiff, contended, that 

the^oss in question did not fall within the terms of 
Covington \ ^ 

V. the notice. The liability of the defendants is only 

WiLLAN. restricted in those case^ where the package either 

is lost^ or where it receives damage. A robbery is 

neither a loss nor a damage within the meaning of 

the notice. The notice cannot be said to extend 

to a loss by felony. The subtraction of the lace 

^ from the box is not a loss in the strict sense of 

that term ; it is a robbery. 

Dallas, C. J.-^ Whether the lace was stolen or 
accidentally lost does not, I think, make any dif- 
ference. A carrier is to be considered as an in- 
surer, and liable for all losses happening otherwise 
than by the act of God, or the king's enemies^ He 
is an insurer against losses by fire and robbery. 
The mere proof, therefore, of the lace having been 
stolen does not, in my opinion^ alter the case. This 
is a loss which is provided against by the notice. 
It is a loss by robbery; but it is, nevertheless, a loss. 

The jury found a verdict for the defendants. 

JSlossett, Serjt., and E. Lawes, for the plaintiff. 

LmBj Serjt., for the. defendant. 
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1819. 



SITTIIJG DAY AFTER TERM AT WESTMINSTER. 



Prosser V. Allen^ Esq. m^II 

"I 

ASSUMPSIT for goods sold and delivered. T;>^»'«i"»ty , 
^ of tlie Colonel 

of a regiment 

It appeared in evidence, that in March 1815, the furai^hedTtV 
defendant (who at that time was Lieutenant Colonel J.^'SJ^iSt^^^ 
of the 8th West India Regiment,) ordered of the the^^tS^stilTn^'* 
plaintiff, who is an army accoutrement maker, whether they 
700 knapsacks for the use of that regiment, which Tpon mF per- 
was stationed at Barhadoes. These he directed where'thl^*' 
to be forwarded at the earliest opportunity ; and f^nuh^n^* 
they vvere accordingly sent, and paid for. In the cessariestoa 

•^ ^ "^ n • • regiment looks 

April following, in consequence of an increase m to the regi- 
the strength of the regiment, an additional quantify asThe mediam 
of knapsacks was rendered necessary; and the d^- hcTutoobta^a 
fendant, it was admitted, gave an order to the plain- fhou"h*by the 
tiff for the supply of a further number of SOO. assistance of 
This latter order was fulfilled by a shipment of the the latter is' 
goods on the 11th oi August, and they were duly respo^siw"! ^ 
received by the regiment ; but not being paid for, 
their value, which was 176/. and upwards, formed 
the subject of the present action. A witness slated, 
that the equipment of a regiment was divided into 
two branches, one which ranged itself under the 
head of accoutrements, and the other under that 
of necessaries. * Knapsacks are of the latter de- 



PilOSSER 
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1819. scription. That part of the equipment which falls 
under the denomination of accoutrements is pro- 
vided by the colonel of the regiment ; but when- 
Allen. ever knapsacks are furnished to the men, the value 
of them is stopped by the paymaster out of their 
pay ; and the money, when collected, is remitted 
by the paymaster to the tradesman. There is, how- 
ever, no immediate dealing between the tradesman 
who supplies the knapsacks, and the paymaster ; 
and the stoppage out of the pay due to the men in 
respect of necessaries furnished to them can only 
be made by the authority or order of the command- 
ing officer. The agent for a regiment never orders 
a supply of necessaries without a special under- 
standing with the tradesman who supplies them, 
that he is not to be considered as being individually 
responsible. In the present instance no application 
had been made to the defendant for payment until 
the 11th of March, 1818; and although in the pe- 
riod that intervened between that time and the 
shipment of the three hundred knapsacks, the 
defendant had paid to the plaintiff the sum of 
100/. for clothes furnished to him on his own 
personal account, yet no mention was then made 
of this demand. The plaintiff, however, in con- 
sequence of the insolvency of the paymaster, 
had, on the 33d o^ September, 1817, made a writ- 
ten application to the Commander-in-Chief, stat- 
ing that the value of the second supply of knap- 
sacks remained unpaid : g^nd on the 16th of JPeftrw- 
flry, 1818, that application was renewed by a letter 
to His Royal Highness's secretary, requesting that 
the half-pay of the paymaster might, be stopped 
until he (the plaintiff) was reimbursed the loss which 
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he would otherwise sastain ; at the same time stat- 1819. 
ing that the paymaster had received the money from 
the captains of the companies. Two accounts were 
also produced, in one of which the " 8th West In,' ALLrar, 
dia regiment, by order of Col. Allen** was made 
debtor ; and in the other the '' 8th West India re- 
giment*' only was debited. The invoices, both of 
the first and second supply of knapsacks, were not 
addre9sed to the defendant by name, but to the 
officer commanding the regiment 

Dallas, C. J., under these circumstances left 
it to the jury to say whether the plaintiff, whea 
he furnished the second supply of knapsacks, 
supplied them on the personal credit of the defend- 
ant, as being immediately responsible, or whether 
be looked to the regimental fund as the medium 
through which he was to obtain payment by the 
assistance of the defendant In the former case 
the plaintiff was entitled to the verdict, but in the 
latter the verdict was to be found for the defendant. 
His Lordship referred to the case of Keate v. Tern- 
pie, 1 Bos. and Pul. 158 , and expressed a strong 
inclination of opinion that credit was not given to 
the defendant personally. 

The jury, notwithstanding, found a verdict for the 
plaintiff. But in the ensuing term the Court unani- 
mously granted a new trial, and intimated that there 
did not appear to be any ground whatever for con- 
cluding that Col. Allen was personally responsible* 

Copl^j Seijt., and Comyn, for the plaintiff, 

Vaughan, Seijt., for the defendant* 
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A penoB acdaf as ag^Bt for 
g»f w ufut^ tad €omtgmtdng m 
tittt GipaeHj, u not penoBall J 
rayoprfblc for dM pcfforniaTf 
of tlio eontncts entered into 
lif lua ki hb poUie character. 
Thas tho governor of CJiieAecy 
bjr wlioM Older Yarioos arti- 
clei had beeo siq»plied for the 
use of the lettleoMit, was ad- 
jvdgpd Dot to be personallj 
aaswerahle for the price of 
thea. Maebeidk w. HaldU 
moMdj 1 T. R. 179. See also 
Umwim t. WoUde^j Ibid. 674. 
So a conmiisiarj general is not 
liable for forage snpplied to 
the army hy his order. LuU 
ierM T. flW^, Ibid. ISa 
Neither, it shoohl seem, b the 
captain of a troop personallj 
liable for subsistence famished 



to the troop, Bke r. ChaUj 1 
Eaat.M2. See also IfjfrCfe t. 
Bener, Ibid. 135. Bat if he 
have actnall J reomed monej 
from the pa janster for the pvr- 
pose of d^ra jing tibat dpenee, 
the person who snpplied the 
sabsistcnce maj perhaps reoo- 
Tor it from him in an action 
for money had and received to 
his nse, U. Ibid. And where 
dM captain ia liable for the 
defanlt of the pajamster, hj 
being lus snretj, or is indebted 
to him on a private aoconnty 
it will fornish the Conrt witk 
sufficient gronnd to refose to 
set aside a verdict recovered by 
the tradesman against the cap- 
tain for the amount of his ddit. 
Rice V. EveHUj 1 But. 683. 
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T 



Saunders v. Graham. wtdmemki^, 

HIS was an action of assumpsit^ and issue was a tender of a 
joined upon a tender of the sum of 2/. 12^. 6d nllj^t of a 

tVactioDal som 
is good, if the 

It appeared in evidence, that before the com- creditor ob- 
mencement of the action the defendant produced it merei> 6n^ 
to the plaintiff three one-pound bank notes, out of Ihes^of^rui 
which the plaintiff was to take 2/. 12s. 6rf. There ^^^JSt^^' 
being, however, sorae dispute as to the amount of JJ* ?*?" ^'J"?' 
the demand, the plaintiff refused to accept the tender, creciitor is re- 
objecting merely to the quantum, and not to the tar^the^dl^ 
form in which the tender was made. tweerthr 

banli-note 
and the frac* 

Copley, Seijt., and Comyn, for the plaintiff, con- tiooaisum, 
tended, that this was an insufficient tender. The 
issue is joined on the tender of a specific fractional 
sum ; and, to support that issue, it must be shewn 
that such a sum in specie was tendered. A tender 
of a bank-note is not a good tender of a fractional 
part of twenty shillings. The debtor cannot le- 
gally demand change of the creditor. 

Toddy, Seijt., and D. F. Jones, contra, insisted, 
that the tender was, under the circumstances of the 
case, sufficient. The plaintiff refused to receive 
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the money tendered^ contendiDg that more was due 
to him ; he cannot, therefore, be permitted to ob- 
ject to the formality of the tender. 

Dallas, C. J., ruled, that by objecting merely 
to the quantum, the defendant was concluded from 
disputing the formality of the tender. 

The defendant had the verdict. 

CapUy, Serjt., and Corny n, for the plaintiff. 

. Taddy, Serjt., and D. R Jones, for the de- 
fendant. 



In the case of Black t. 
SmUhf Peake's N. P. C. 89., 
Lord Kenyan states it << to be 
clear beyond a doubt, that if 
the debtor tender a lai^er sam 
of monej than is due, and ask 
for change, this will be a good 
tender, if the creditor do not 
object to it, on that accouniy but 
only demand a larger sum." See 
also Dickinson v. Shee^ 4 Esp. 
N. P. C. 68. Where, how- 
STer, the creditor does net by 



express declaration or other 
equiyalent act dispense with 
the formality of the tender, 
the fraction of a pound must 
be tendered in specie, since aa 
offer to the creditor of a bank- 
note, accompanied with a de- 
sire that he will take out of it 
the sum to be paid, is not a 
good tender of a fractional 
sum. Belierbee t. Ham, 3 
Campb. 70. Robimon^. Cooky 
6 TauBt. 336. 
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Martin and Others against Morgan and Saturdmf, 

-. ^ June 5* 

LOC&WOOD. 

MONEY had and received to recover the sum a postdated 
of 995Z. drawn upon a 

banker ; bat 
on the day on 

The plain tiflFs are bankers, and the defendants ^^^^^^^^^ 
carry on the business of seed-brokers in London. ^^^ '^J*'^* 

' ,the maker in« 

It appeared that in the month of August^ 1818^ forms the 
the defendants had purchased for account of banker has no 
Messrs. Burmester and Vidal seed of the value (Sc di^S*** 
of about 2,200/., which afterwards remained in the '^^'''l''^' 

' ' stances are 

warehouse of the defendants. In the Mivemher disclosed to 

the holder 

following Burmester and Co. applied to the de- from which he 

^ ,,.,!• must infer the 

fendants to accommodate them with their accept- probable in- 
ances; and the defendants were, in consequence the^maker. 
of that application^ induced to accept two bills of '^^eylr^^tt* 
exchange, for the sums of 821/. 10s., and 1,207/. "'^^l^t^^ 
9s. 4(/. respectively, the first of which bills fell due banker, and 

*^ •' obtains pay- 

on the 19th of February, 1819^ and the latter on mentofit;bat 
the 22d of that month. Burmester and Go. were comnmiScate 
to make the necessary provision for the bills when [who^s wholly 
they arrived at maturity. In February, the state Jg^'J^^J^jJ^*^ 

stances,) what had fallen within his knowledge. Quare» Whether, under these circmn- 
stances, the holder can retain the money against the banker who made the payment under 
an ignorance of the real circumstances of the case. 
Afterwards decided by the Court that he could not retain it. 
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1819. of the market being* unfavourable for the sale of 
^^^^^^^^ seed, Burmester and Co. applied to the defend- 
Martin ^^^ j^ gj^^ them further acceptances, which 
MoBGAK. they could get discounted, in order that they 
might thereby be enabled to provide for the first 
bills. To this application, also, the defendants 
acceded ; and on the 9th of February they ac- 
cordingly accepted two bills of exchange, drawn 
by a gentleman of the name of Minet, for an 
amount nearly equal in the aggregate to that of 
the two first bills. These bills were accepted on 
the faith of an understanding that their produce, 
when discounted, should be paid into the house of 
the plaintifik, who were the bankers of Burmester 
and Co., and should be applied in retiring the first 
bills when they became due ; but Burmester and 
Co., after getting the bills discounted, applied the 
produce to other purposes. At the' time the de- 
fendants gave these last acceptances, Burmester 
and Co. drew upon the plaintiffs two cheques for 
the amount of the first bills, and these cheques they 
exchanged with the defendants for the acceptances. 
The cheques were both post-dated : one which was 
for 995/. was drawn on the 9th, but purported to 
be drawn on the 19th of Pebruary. The defend- 
ant Lockwood, being anxious to obtain possession 
of the funds which tfcre acceptances last given had 
produced, he, with th^t'view, on the 13th of Febru- 
ary applied to Burmester and Co. ; but Burmester 
told him that he ought not to require it since the 
days on which the cheques purported to be drawn 
had not then arrived. However, Lockwood being 
pressing for further security against the accept- 
ances, it was agreed between him and Burmester^ 
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that Burmester and Co. should transfer into the 1819. 
names of the defendants (as a collateral security only) 
a second parcel of seed. On the same day this agree- 
ment was carried into effect by a transfer of the Moroak. 
seed into the names of the defendants ; and on a 
sale of- it by them for their own re-imbursement, it 
realized about 1^600/. In consequence of this ar- 
rangement Lockwood stated that he y^ould not pre* 
sent the cheques for payment without first seeing 
Burmester on the subject. On the 19th of Fehru- 
ary, the day on which the cheque for 995/. was 
payable^ Lockwood had different interviews with 
both Burmester and Vidal ; and he was Uniformly 
requested not to present that cheque for payment^ 
as there were not sufficient funds in the plaintiff^a 
bands to meet it. Lockwood, however^ insisted 
upon an advance of 3 or 400/.^ alleging that the 
produce of the seed was insufficient to cover his 
acceptances ; ,and unless security to that amount 
vras placed in bis hands before four of the clock 
of that day^ he threatened to present the cheque 
for payment. An appointment was then made 
hy Vidal to meet Lockwood on Change at fout 
o'clock. In the interim^ however, viz. at ^bout 
a quarter past three o'clock, the defendants 
presented the cheque for payment; and although 
Burmester and Co. had at that time no funds 
in the hands of the plaintiffs, yet the cheque 
was paid. Antecedent to this hour the affairs of 
Burmester and Co. had been investigated ; and it 
was ascertained that they were in a state of insol- 
vency : but it was not until half past three o'clock - 
that Burmester and Co. wrote to the plaintiffs re- 
questing them ndt to pay any more of their cheques. 



Martin 
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1S19. BurmeUer and Co. were afterwards declared bank«- 
rupto. Vidal attended the appointment on Change, 
but LecktDood was not there. The plaintiffs were 
MoKOAN. not privy to the postdating of the cheques^ nor 
were they made acquainted with any thing that 
had transpired between the defendants and Bur- 
mester and Co. They were also ignorant of the 
state of Burmester and Co/s affairs: indeed the 
cheque was paid by the plaintiffs on the supposition 
that if they had no funds then in handj they would 
soon be reimbursed. The defendants were credi- 
tors of Burmester and Co. to the amount of 1002. 
beyond the sum in dispute. Under these circum- 
stances the question was^ whether the plaintiffs 
could recover from the defendants the amount of 
the cheque which they had thus paid ? 

Copley, Serjt.^ and Campbell, for the plaintiffs, 
contended^ that the money might be recovered 
back. The cheque was irregularly drawn ; it was 
postdated: the instrument^ therefore^ was illegal 
in its creation ; and when deposited in the hands 
of the defendants^ it was invalid. Before the cheque . 
was presented^ the defendants were informed that 
there were no funds belonging to Burmester and 
Co. in the hands of the plaintiffs. But^ notwith* 
standing this information^ the defendants present the 
cheque ; and, by a concealment of the real facts, ob- 
tain payment of it. The conduct of the defendants, 
therefore, amounts to a fraud upon the plaintiffs. 

Dallas, C. J. — ^The defendants are entirely free 
from any imputation of fraud : indeed, they stand 
in the situation of persons who have been duped 
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out of their money by the conduct of the cus- 1819. 
tomers of the plaintiffs. The plaintiffs, in their ^!jp^*^^ 
character of bankers^ were the agents of Burmester .^^ 
and Co.; and when the cheque was presented to Mouoajt. 
them in that character^ they paid it on the suppo- 
sition either that they had funds in hand^ or that 
if not^ funds would afterwards be furnished. And 
supposing Burmester and Co. to have continued 
solvent, it must be presumed that the plaintiffs 
would have derived some benefit as resulting from 
the agency. At the same time considerable doubts 
exist in my mind as to the right of the defendants 
to retain the money. The plaintiffs are innocent 
parties : they were not privy to the accommodation 
^transactions between Burmester and Co. and the 
defendants; neither were they made acquainted 
with the postdating of the cheques, nor with the 
result of the different communications between Bur- 
mester and Co. and the defendants. The question^ 
then, which may alter the case, and which possibly 
may be involved in some doubt, is, whether the 
defendants, by demanding payment of the cheque, 
with a full knowledge that the plaintiffs had no 
funds in their hmds, and under a consciousness of 
the probable insolvency of Burmester and Co., have 
a right to retain the money paid against the plain- 
tiffs^ who made the payment under an ignorance of 
the real circumstances of the case. The strong 
inclination of my opinion is, that the plaintiffs are 
entitled to recover. 

The jury, on the recommendation of the Chief 
Justice, found a verdict for the defendants ; but 
liberty was reserved to the plaintiffs to move to 
have the verdict entered for them. 
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Capky, Serjt^ and Campbell, for the plaintiffir. 

Vaughan, Seijf.^ and Chitty, for the defendants. 



In the ensuing term, Copley^ 
Seijt., mored for, and obtained 
a rule, to shew cause why the 
Terdict which had been found 
for the defendants should not 
be entered for the plaintiffs ; 
against which mle 

Vaughan^ Seijt., shewed 
caose. He contended, that 
the cheque was not inralid. 
The 13th section of the 55 
Geo. 3. c. 184. imposes dif- 
ferent penalties upon the per* 
son making, the person receir- 
ing, and the banker paying, 
a cheque which is known to 
be postdated: that act, how- 
eyer, cautiously ayoids saying 
that such a cheque shall be 
inoperative and roid. But 
even supposing .the cheque to 
have been illegal and inyalid, it 
makes no difference. Abanker, 
for this purpose, is to be con- 
sidered th^ agent of the cus- 
tomer ; and a payment by an 
* agent is, in its legal effect,a pay- 
ment by the principal himself. 
If then (on the supposition that 
the cheque is illegal) the pay- 
ment had been made by Bur^ 
mester and Co. they could not 
have recovered it back from 
the defendants^ because the 



parties would hare been mpari 
deUdo* But instead of mak* 
ing the payment themseWesy 
Burmetier and Co. call upon 
the plaintiffs, who were their 
agents, to pay ; and the plain- 
tiffs haTing made the payment, 
stand in no better situatioa 
than Burmetter and Co* woiM 
haye done,if the payment had 
been made by themaeWes per- 
sonally. As to the notice or 
request which Burmeiter and 
Co. made to the defendants 
not to present the cheque, it . 
does not>ary the case. The 
defendants can in no instance 
be prored to liave receded 
from their right to present the 
cheque when it became pay- 
able. What operation then 
can such a notice have? In 
the case of a cheque, legal in 
its creation, it will not be con- 
tended that the mere circum- 
stance of the maker of the 
cheque informing the holder 
that there are no funds in the 
hands of his banker to meet it, 
will deprire the holder of his 
right to present the cheque for 
payment* And no distinction 
can, in this respect, subsist 
lietween .a cheque which is 
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l€galy and one which is illegal 
in its creation. 

Copie^y Serjt, contra^ was 
stopped by the Court. 

Dallas, C. J. I am of opi- 
nion that the plaintiffs are en- 
titled to recover. The gene- 
ral rale is, that where a party 
pays money to another rolun- 
tarily, with fall knowledge, 
or full means of knowledge, 
of all the facts of the case, the 
party so paying cannot recover 
it back again, on account of 
his ignorance of the iaw< But 
if the payment be made with- 
out full knowledge, or full 
means of knowledge of the 
facts; and much more if the 
payment be made to a person 
who suppresses the real cir- 
cumstances : in (hose cases the 
party paying may recover back 
tlie money paid. The cheque 
in question being postdated, it 
was illegal. If then the plain- 
tiffs had been conscious of that 
fact, they would not have paid 
it, inasmuch as by doing so 
they would have subjected 
themselves to a heavy penalty. 
The defendants,however,aware 
of this, and of every other cir- 
cumstance relating to the case, 
conceal from the plaintiffs all 
that relates to the transaction. 
If there is any case in which 
it has been held, that a person 
obtaining a payment of money 
«inder a concealment, or by a 
suppression of the real circum- 



stances of the case, cannot . 1819. 
be called upon to refund what V^V^ 
he may so obtain, that wo^ld Martin 
be an authority establishing ^^ 

the right of the defendants to «^<>»«^' 
retain the money. Bat if we 
hold that the defendants are 
in this instance entitled to re- 
tain what they have received, 
we give effect to an illegal 
instrument. If the money 
had been paid by the plaintiffs 
with a full knowledge of all 
the circumstances, they clearly 
could not recover it back. It 
i\ said, however, that they per- 
fectly well knew that Burmese 
ier and Co. had at that time 
no funds in their hands. No 
doobt they did ; but still the 
payment was made under, an 
expectation that funds would 
be furnished to cover the ad- 
vance, and the defendants are 
the persons who conceal the 
fact of the probable insolvency 
of Burmester and Co. Under 
these circumstances, therefore, 
J am of opinion that the plain- 
tiffs are entitled to recover; 
and, consequently, that the 
verdict must be entered for ^ 

them. 

Park, J. I am of the same 
opinion. It is impossible to 
say that the parties stood on 
fair and equal grounds. The 
defendants perfectly well knew 
that the cheque was illegal in 
its concoction, but the plaintiffs 
were ignorant of that fact» 
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1$)19. 



The defendants, therefore, pre- 
sent the cheque for payment 

Martin at a time when they are in pos- 
V. session of information which 

Morgan. ^^^^ conceal; and, in defi- 
ance of the order not to pre- 
sent it, they obtain payment 
of it. There is no doubt what- 
ever on the law. Where a 
person, knowing all the cir- 
cumstances, without fraud or 
undue influence being employed 
on the one side or the other^ 
pays money, there the money 
cannot be recovered back, al- 
though the party paying was 
not legally bound to pay it. 
Biit on the other hand, in the 
case of Chatfield t. Paxton^ 2 
East. 471. n. (a) all the Judges 
of the Court of King's Bench 
agreed in the general rule, that 
where money is paid, not with 
a full knowledge of the facts, 
there the party paying may 
recover it back ; although two 
of the Judges doubted the ap- 
plication of the rule to that 
particular case. Indeed, Ash' 
' hurst ^ J.- is in that case re- 
ported to have said, that when 
the payment is made, not with 
full knowledge of the facts, 
but only under a blind suspi- 
- cion of the case, and it is found 
to have been paid unjustly, the 
party paying may recover it 
back again. But whether or 
not the proposition is sustain- 
able to that extent may be 
qiiestioi|Able. Indeed tlie nu- 



merous class of cases that have 
been decided on this head, 
shew that no doubt whatever 
is entertained in Westminsier 
hall on this subject. I, there- 
fore, think the verdict must be 
entered for the plaintiffs. 

BuRKouGH, J. I am clearly 
of opinion that the plaintiffs 
are entitled to recover. The 
defendants, when they pre- 
sented the cheque, concealed 
the real situation of Burmester 
and Co., which, to entitle them 
to retain the money, they 
should have communicated. 
They also concealed the cir- 
cumstance of the postdating 
of the cheque, which rendered 
that instrument invalid. 

Richardson, J. I am also 
of the same opinion. In order 
to decide this case, it is not, 
I think, necessary to express 
an opinion whether the cheque, 
by being postdated, was ren« 
dered illegal and invalid. It 
is sufficient to say that the par- 
ties did not deal on equal terms. 
The defendants were aware 
that Burmester and Co. were 
in a state of probable insol- 
vency ; and when they present 
the cheque for, and obtain 
payment of it, they omit to 
communicate that fact. Such 
an omission brings this case 
within that rule of law which 
says, that where a payment is 
made under an ignorance of 
material facts, as the parties 
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do not stand upon equal terms, 
thje party paying may recover 
back the money which his ig- 
norance of the facts may have 
induced him to pay. On this 
ground I think that the verdict 
must be for the plaintiffs. 

Rule absolute. 



Where money is demanded 
as a matter of right, and the 
person of whom it is demanded, 
with a full knowledge of the 
facts upon which the Aemand 



is founded pays it, he can never 
recover it back again« Bns" 
bane v. Dacres, 5 Taunt. 143. 
In such a case the rule is, that 
ignorarUia juris non excusat. 
Bilbie v. Lumley^ 2 East. 469. 
Stevens v. Lynch, 12 East. 38. 
Gomery v. Bond, 3 Maule and 
Selw. 378. The distinction is 
between a mistake of the law 
and an ignorance or miscon- 
ception of the facts of the case. 
.Brisbane v. Dacresy and Ste* 
vens V. Lynchy supra^ 



1819. 



MartiK 

V. 
MOROAK. 



K2 



1^ CASES AT NISI BRIUS, C. P. 



ADJOURNED SITTINGS IN LONDON. 



^aaif! ^^*^^ ^^^ RoRw:s V. Ryi^anp aqd Another, 

fiiJpaSier^of HpROVER to recover thirty-three l>ags of clorer 

prooerty will 
Dina hU co- 

thonghibe The plaintiffs are merchants at Bourdeaux, and 

wUhonttM?* the defendants corn and seed factors in the city of 
privity and London. The case was tried upon admissions 

consent, pro- ^ 

Tided the which Stated that the plaintiffs^ in December, 1818, 

pledgee had ,. ti/»t.. v., 

no notice that having purchased for the joint account of them- 
was^mt^l^ selves and Prosper Caumont, in equal thirds, the 
there be"no tbirty-threc bags of clover-seed in question, shipped 
fraud in the the Same from Bourdtaux, by the ship Mercy, to 
the consignment of the said Prosper Caumont, and 
transmitted a bill of lading and invoice to him : 
that the said Prosper Caumont, upon receipt of the 
bill of lading, lodged the same with the defendants 
for the landing and sale of the seed ; and afterwards 
procured from the defendants an advance of money 
upon the seed, the defendants not having any no- 
tice of any joint interest in the seed : that the said 
Prober Caumont was declared bankrupt on the 
4th day o{ February, 1819, at which time the de- 
fendants were considerably his creditors, over and 
. above the value of the thirty-three bags of clover- 
seed in question : that on the 19th of February, 
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1819, the thirty-three bags of seed Were m solido, ^ 1819. 
and a demand was made thereof of the defendants^ 
accompanied by an offer on the part of the plain- 
tiffs to pay them freight, warehouse rent, and all Rtlab^ 
other charges thereon, atid that the defendants re* 
fused to deliver the same. 

Lens, Serjt.^ for the plaintiff's. Caumont being 
merely a factor or consignee, as to the two-thirds of 
the seed which were the shares of the plaintiffs, he 
had no right to pledge those shares. As far as his 
own interest extended he certainly could pledge 
so as to bind it ; but the title of the defendants can 
only be commensurate with the interest of Caumont ; 
and, as he was possessed in severalty of an undi- 
vided third part only, he clearly could convey no 
title to the defendants over a greater proportion of 
the seed than that one-third, if under an execu- 
tion against Caumont this property had been seised^ 
Caum>onVs interest alone could have been sold. 
Had this been an ordinary partnership, that is, had 
the plaintiQs and Caumont been partners in gene- 
ral^ a pledge by Caumont of partnership property 
ivould have undoubtedly bound the co-partnership. 
But here Caum^mt and the plaintiffs are partners 
only in this particular transaction or adventure ; 
and, therefore, the one cannot by a pledge of the 
common property bind the other without his privity 
or consent. 

Copl^, Serjt., contri. Caumont cannot be con- 
sidered in the light of a factor or consignee, as to 
two-thirds of the seed. He was the partner of the 
plaintiffs ; and, therefore^ he had an interest jointly 
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1819. with them ift the whole of it. Where partnership 
property is pledged by one partner^ and the pledgee 
lacts bond fide, and has no notice of its being part* 
RTI.AND. . nership property, his title to the whole property is 
complete by the pledge, even against those part- 
ners who were ignorant of the pledge having been 
made. 

Dallas, C. J. — The situation in which Caumont 
stood, with respect to this property, cannot be as- 
similated to that of a* naked factor or consignee. 
Being jointly interested in the seed with the plain- 
tiffs,, as a partner, he was in that character possessed 
of the entirety. The pledge by him, therefore, 
does not resemble a pledge by a factor, to whom 
goods are consigned for sale merely. As a partner, 
he had a clear right to sell : indeed, the seed was 
consigned to him for that purpose ; and possessing 
that right, he borrows money of the defendants on 
the security of this seed, and until a sale oF it can 
be effected. So far from its being pretended that 
the defendants had notice that the seed was part- 
nership property, the contrary is admitted. Under 
these circumstances, therefore, I am of opinion that 
the defendants are entitled to a verdict. 

The defendants had the verdict, but liberty was 
reserved to the plaintiffs to move to have the ver- 
dict entered for them. 

Lens, Vaughan, Serjts., and Bamemall, for the 
plaintiffs. 

Copley, Serjt. and Ryland, for the defendants. 
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This case was discussed in 
Court in the ensuing term, upon 
amotion that the ?erdict should 
be entered for the plaintiffs; 
but after granting a rule nisi^ 
the Court^ when the case came 
on to be argued unanimously, 
discharged the rule, thereby 
upholdingthe opinion expressed 
by the Chief Justice at Nisi 
Priiis. The Court, on grant- 
ing the rule nm, observed that 
the cases in which it had been 
determined that the interests 
of partners ignortint of a pledge 
of property by their co-pattnw 
were not bound, were either 
infected with fraud, or else 
the pledgee knew, or had the 
means of knowing, that the 
property was partnership pro- 
perty. 

An objection was raised on 
the part of the defendants, that 
if the interests of Caumant^ 
and the plaintiffs were several 
there was a misjoinder, as they 
must either have sued jointly 
or separately, and that two 
could not join ; but this ob- 
jection the Court deemed it 
unnecessary to consider. 



The principal question was 
decided, in a case of Tupper 
and Others against Haythorne 
and OtherSf which was heard 
at the Rolls on the 21st of 
Jufi^, 1815. 

* The facts of that case were 



as follow : — Tupper, one of 
the plaintiffs, carried on busi- 
ness at Valencia, in Spain, 
under the firm of Peter Carey 
Tiq^per, and Co.; and Horaiio 
Smith, Henry Chesmer and ,^ 
John Down, were merchants in 
London. In the month of 
April, 1810, Chesmer, who 
wa« then at Valencia, proposed 
to Tupper, on the behalf of 
himself and his partners, to 
purchase a quantity of Spanish 
wool, and that the same should 
be consigned to Smith and Co. 
for sale, on the joint account 
of Tupper and Smith and Co., 
Tiq)per to be interested in one 
moiety, and Smith and Co. in 
the other moiety. Tupper, ac- 
cordingly, in September, 1810, 
purchased considerable quan- 
tities of wool, amounting in 
Talue to upwards of 30,000/., 
and consigned the same to 
Smith and Co., to be delivered 
in London to them or their 
assigns. Bills of lading were 
also transmitted to Smith and 
Co., and they expressed that 
the wools were shipped by 
Peter^ Carey Tupper, and Co., 
to be delivered at the port of 
London to Smith and Co., or 
their assigns. Tupper paid the 
whole of the costs and charges 
of the wools ; and at the time 
of filing his bill had not been 
reimbursed by Smith and Co. 
the whole of their proportion 
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• In the absence of coUasion and frau(l,one partner maypledge jolntproperty 
BO as to bind his co-partner, although the latter is ignorant of the pledge. 
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1819* of ^^^ prine cost. lo No* 
^■^V^^ vember^ 1810, the ships, on 
Raba board of which the wool was 
©. laden, arriyed at Falmouih^ 

Rtlavd. j^ ^j,g prosecution of their 
Tojage to London: but Smith 
and Co., coosidering that the 
cargoes would meet with a 
better market at Bristol than 
at London^ ordered the mas- 
ters of the ships to proceed to 
Bristol therewith. On the 
^9i\ioi November^ \%\OyCkes^ 
mer^ one of the partners in the 
firm of Smiik and Co., on the 
behalf of himself and his part- 
ners, applied to^ Ha^fthome, 
Charier^, and Mastersy (three 
of the defendants) factors at 
Bristol^ and requested them to 
make adyances of money to 
Smith and Co. on the credit of 
the cargoes which were shortly 
expected to arrive on their 
(Smith and • Co.'s) account. 
Ha^Aorneand Co. accordingly 
agreed to advance 5,000/. im- 
mediately, a further sum of 
10,000/. on the arrival of the 
cargoes in the port of Bristol^ 
and also a further sum of 
5,000/. in January 1811 ; upon 
condition that the bills of lad- 
ing should be deposited with 
them as a security for their ad* 
^ Tances, and that the cargoes, 

on their arrival, should be deli* 
Tered to them. Chesmer repre- 
sented that the cargoes were the 
property of Smith and Co., and 
Haythorne and Co. were igno* 
rant of the fact of the consign- 



ment having been made on the 
joint account of Tupper and 
Smith and Co. In pursuance of 
this agreement Haythome and 
Co. gave to Chesmer k bill of ex- 
change on London^ for 5,000/ , 
and receiyed from him the bills 
oflading of the cargoes. When 
the bills of lading were in- 
dorsed to Haythorne and Co., 
it was represented that the 
cargoes were to be sold by 
them on the sole account of 
Smiih and Co., and not on their 
account jointly with Tupper ; 
and Hqythome and Co. did 
not at this time know that 
Tapper had any interest in the 
cargoes, nor were they in- 
formed that 1\ipper had paid 
the whole of the prime cost of 
the cargoes. On the 12th of 
January and the 25th of MarcA, 
1811, the ships, with their 
cargoes, arrived at the port of 
Bristoly and Ht^home and 
Co., so6n after their arrivals 
respectiyely, took possession of 
their cargoes. Smith and Co., 
on the 10th of January^ 181 1, 
stopped payment ; and on the 
28th of February following a 
commission of bankruptcy was 
issued against them, under 
which they were declared 
bankrupts. On the 21st of 
January 1811, Tlfyier applied 
to Haythome and Co., and 
claimed from them one moiety 
of the cargoes, and forbad them 
from making any further ad- 
vances on the credit thereof. 
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Grant, M. R., under these 
circumstances was of opinion 
^ that Smith and Co*, as partners, 
had a right to pledge the car- 
goes as against Thpper their 
partner, there being no eyi- 
dence of collusion and fraud 
between Smith and Co. and 
Haythorne and Co. 

Messrs. DowHy^ Thornton^ 
Free^ and Down^ bankers in 
London^ were also defendants 
in this suit, and they claimed 
to be allowed a sum of 10,000/. 



which they had advanced to 
Smith and Co., under circum- 
stances precisely similar to 
those under which HaytJiome 
and Co. were induced to make 
their advance, at least as far as 
regarded the absence of collu- 
sion and fraud. And the Mas- 
ter of the Rolls decided, that 
as against Tiqjper those gentle- 
men had a right to hare (heir 
claim satisfied out of the pro* 
ceeds of the cargoes. 
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READING. 



^ Coram, Park, J. 



Tuesday, ReX V. EaSTSTAFF. 

Marth 3« ' 

Sembie,ih^i TNDICTMENT against the defendant, as the 

fngtiie Stat! ' i kecperof a common gaol, in the county of BerkSy 

46.^.'5'a8*e- situatc at Reading, in the said county, for having, 

cretaryotstate on the 6th day of Octobcr. 18i7, wilfully, knowingly, 

of pre¥^ing and Unlawfully, prevented Lord Fo/Arestowe, (who was 

trateswho^re a justlce of t^ie pcace for the county) from entering 

m4^i8trat<M ^^^^ ^"^ examining the said common gaol. The 

from having sccoud and third counts of the indictment did not 

access to state 

prisoners. vary substantially from the first. The fourth count 
charged the defendant with having denied his Lord- 
ship access to certain parts of the gaol in which 
certain prisoners were confined, whereby his Lord- 
ship was prevented from examining the treatment 
and condition of those prisoners. The fifth count 
was similar to the fourth, except that it stated the 
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defendant to be keeper of a house of correction in- isis. 
stead of a common gaol. Plea, not guilty. v^v^ 

The facts of the case were these : the defendant Eaststaff. 
was keeper of the county gaol, as stated in the in- 
dictment, and also governor of the house of cor- 
rection for the county of Berks. Lord Folkstone 
was a justice of the peace for that county, but not 
a visiting magistrate either of the county gaol or 
of the housed of correction. On the 6th of October, 
1817, his Lordship was desirous of visiting, and 
applied to the defendant to be permitted to visit the 
gaQi i(> which certain persons were at that time 
confined ^n charges of high treason, under the 
warrants of commitment of Lord Sidmouth, the 
secretary of state for the home department. The 
warrants of commitment enjoined ttfe defendaiit 
to keep the prisoners " in safe and close custody ;" 
and on the 14thof ^pn7, 1817, the defendant had 
received, from the under secretary of state, a letter 
of instructions as to the treatment of the prisoners; 
which letter also prohibited the defendant from ad« 
mitting any person (except the visiting magistrates 
for the county) to see the prisoners, unless such 
^person should have obtained a written authority for * 
that purpose. Lord Folkestone, at the time he ap- 
plied for admission to the gaol, not having obtained 
any such authority, the defendant refused to allow 
him to visit those parts of the gaol in which the 
prisoners committed by the^secretary of state were 
confined, at the same time stating that he was in- 
structed by the secretary of state to withhold per- 
mission. The refusal^ however, did not extend 
to the other parts of the gaol. To those parU 
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the defendant consented tq grant his Lordship 
access. 

W. E. Taunton, for the prosecution. The in^ 
dictment is founded on the fifth section of the stat. 
31 Geo. 3. c. 46. (a) which confers upon every 
magistrate the privilege of visiting the common 
gaols, houses of correction, and other places of con- 
finement, used as penitentiary houses^ within the 
county riding or division for which he acts. It 
will be contended for the defendant^ first,; that the 



(a) Si Geo, 3. e. 46. s. B* 

(the preamble to which states, 
that it is <' for the better pre- 
Teation of all abuses, as well 
in the common gaolsy as io 
houses of correction, or other 
places of confinement, to be 
used as penitentiary houses," 
'that the enactment should be 
made,) enacts, that ^^ the jus- 
tices of the peace shall, at every 
general or quarter sessions, ap- 
point two or more justices Tisit- 
6rs of each of the said gaols, and 
other places of confinement ; 
and such visiting justices, so 
respectively appointed, shall, 
either together or singly, per- 
sonally visit and inspect such 
prison at least three times in 
each quarter of a year, and 
oftener, if occasion shall re- 
quire, and shall examine into 
the state of the buildings, the 
behaviour and conduct of the 
respective officers, and the 



treatment and conditi^o^ ^f tb« 
prisoners, the amouat of tiieir 
earnings, and the expences at- 
tending such prison; and, in 
matters of pressing necessity, 
and within the powers of their 
commission as justices, shall 
take cognizance thereof, and 
proceed to regulate and redress 
the same; and at every general 
or quarter sessions of the peace, 
the said visiting ju^ices re- 
spectively, shall make a report 
in writing, of the state and 
condition of the same, and of 
all abuses which may occur to 
their observation therein : and 
the chairman of the said ses- 
sions is hereby required to call 
upon the said visitors for such 
report. And it shall be lawful 
for every justice of the peace 
for such county, riding, or di- 
vision, of his own accord^ and 
vBUhotU being appointed a vf- 
sifoTy to enter into and exa- 
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words '' common gaols/* used in the act of pariia- 1818. 
ment, are not to be understood in their enlarged 
sense^ but are to be restrained to those gaols which 
are used as houses of correction, or penitentiary EA»TstAwr^ 
houses. But if that argument be well founded^ 
those words are unnecessarily introduced into the 
statute^ because magistrates have not the power of 
appropriating a part of a common gaol to be used 
as a house of correction, or penitentiary house ; 
their authority only enables them to build prisons 
of that description. The custody of a common gaol 
is exclusively conBded to the sheritTof the county. 
But houses of correction, and penitentiary houses^ 
which are of recent institution, are under the ex- 
clusive control of the magistrates. The right of 
the sheriff to the exclusive custody of a common 
gac^ has certainly in one instance been abridged : , 
but that abridgment of his right is effected by giv- 
ing to justices of the peace a superintending juris- 
diction merely; and, with the exception of that su- 

mine the same at such time or for such county, riding, or di- 

ttmes, and as often as he shall vision, the abuses so reported 

think (it; and if he shall dis- shall be taken into immediate 

coTer a«y abuses therein, ho considertion hj the justices 

U htereby rtquiredk to report of the peace for such county^ 

them in writing at th,e uest ge« Tiding, or division, a( the ge. . 

neral or quarter sessions of the oeral or quarter sessions, or 

peace, or adjourned sessions, adjourned sessions, at which 

which shall be holden for such such report shall be made; and 

ooonty, riding, or division; they are hereby required to* 

wA whfA voA as often as re^ adopt the most effectual mea* 

port of any abuses ia tUo said sares for eoquiring iuto and 

pla^e of confinement shall he rectifying such abuses, as soon 

n^ade by the said visiting jus- as the nature of the said case 

tices, or either of them, or by will allow.'' 
any otker justice of the peace 
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1818. perintending power^ the exclusive right of the she- 
riff has undergone no diminution. The statutes of 
the 24th of Geo. 3. c. 54 , of the 29 Geo. 3. c. 67., 
Eaststaff. and of the 14 Geo. 3. c. 59. relate to common ^ols, 
properly so called. This is demonstrated not only 
by the express provisions of those statutes them* 
selves^ but also by the statute of the 19 Geo. 3. c. 
74.^ the provisions of which^ although they are 
confined to penitentiary houses solely^ nevertheless 
shew that the legislature in those statutes meant 
common gaols for the indiscriminate confinement 
of prisoners. The statute of the 31 Geo. 3. c. 46., 
being then in pari materia with those statutes^ and 
relating to the same subject matter, the whole must 
be taken together, and must be considered as one 
act. And when so considered^ the provisions of the 
statute of the 31 Geo. 3. clearly were intended to 
give to magistrates the power of entering and 
examining, not only penitentiary houses and bouses 
of correction, but common county gaols. Expres- 
sions in no respect dissimilar to those which are 
used in statutes indisputably relating to common 
gaols are adopted in this statute ; and, indeed^ the 
statute itself draws the line of distinction between 
a house of correction, a penitentiary house, and a 
common gaol, in the extended sense of that term. 
In the eighth section the keeper of the common 
gaol, andJLhe governor or keeper of a penitentiary 
house, are expressly contradistinguished. And the 
fifteenth section of the statute which relates to the 
regulation of fees expressly provides, that any alter- 
ation therein shall not affect the sheriff during his 
continuance in office, unless he consents to the al- 
teration. But it is clear that a sheriff has no power 

9 
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over a penitentiary house or house of correction; isis. 
and this is conclusive to shew that the legislature^ 
in using the term common gaols^ intended to use 
it in its extended^ and not in its limited acceptation. EAsTSTArr. 
As such an argument must, therefore, fail, it will 
then be contended either that the king is not bound 
by the statute, or that it being a matter relating to 
a common gaol, his majesty has a dispensing power. 
But common gaols are not the king's in every 
sense ; in a restricted sense they are, since they are 
for the confinement of prisoners for offences com- 
mitted against his crown and dignity. But with 
respect to the custody of them the gaols are not 
the king's, but the sheriff^s. As to the dispensing 
power of the crown, it cannot in this instance te 
available. The crown is the fountain of justice 
and honour. The judge and the constable alike 
derive their authority from the king. If, then, the 
prerogative bf dispensation be in this case capable 
of being exercised, it would in effect be setting up 
a prerogative against a prerogative. For in every 
instance in which a magistrate acts, his authority 
is delegated. to him from the crown; and when 
Lord Fo//ce$^one applied to the defendant for ad- 
mission to the gaol, the prerogative was in full ac- 
tion ; the king was, in fact, by the mouth of Lord 
Folkestone, addressing the defendant. It is im- 
possible, therefore, to contend that the crown can, 
in this instance, exercise the prerogative of dis- 
pensation. The question then is, whether the se- 
cretary of state is invested with an authority which 
the crown itself, does not possess. The office of 
secretary of state was formerly considered an oflfi^ 
of very inferior importance ; and it waa not until 
. the reign q£ Henry the Dig^tuU that the preccdjency 
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1818. of the secretary of state was established ; before 
that period he exercised very limited authority. 
His functions consisted in keeping the little seal ; 
EAtTiTAFv. but it is a matter of legal and constitutional know- 
ledge^ that the office of magistrate is as ancient as 
that of secretary of state^ although in the table of 
precedence higher rank is allotted to the secretary 
of state than to a magistrate. In the case of En- 
tick V. Carrington, 2 Wils. 275., it was decided, 
that a secretary of state was not a justice of the 
peace within the words or equity of the statute of 
the 24 Qeo. 2. c. 44., and, consequently, that bis 
messengers, when actings under his warrant, were 
not entitled to the protection which that statute af- 
fords to constables acting under the warrant of a 
justice of the peace. It will, then, be prepos- 
terous, to say that a secretary of state has the 
right of interfering with the internal regulations 
of a prison, so far as to exclude a magistrate 
from visiting it. Suppose on a. charge of felony 
being made before a magistrate, he were to re- 
ceive a letter from the secretary of state, prohi- 
biting him from taking cognizance of the charge, 
would it be of any effect, and would not his atten- 
tion to it subject him to a criminal information? 
If 80, there is no difference between the two cases. 
As to the argument that the king is not bound by 
a statute if he be not named» it is not universally 
true. Where any thing is taken from the king, 
be is not bound, unless he is expressly named ; but 
in other cases he is bound, whether named or not. 
Thus the statute of We^t 2. c. 1. de donis condi- 
^if>^^tibus, has been held to bind the prerogatiife 
of the king, Pbwden. 238. So the king cannot, 
by a nen obslantCj dispense wkb the disablUty 
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imposed by the statute of the 31 Eliz, c. 6. s. 5., isis. 
upon the person accepting a benefice under a cor- 
rupt and simoniacal presentation, 3 Inst. 154. ^. 
And the statutes 13 Eliz. c. 10. against fraudulent Easi^staff. 
deeds made by any person or persons being body 
politic or corporate, and of the 27 Eliz. c. 4. against 
covinous and fraudulent conveyances, equally affect 
the king, although he is not named in them. Mag- 
dalen College case, 11 Rep. 66. 74. Where the 
prerogative alone is concerned, the king may dis- 
pense with it ; but the custody of gaols does not / 
fall within the pale of the prerogative. The stat. 
14 Edw. 3. c. 10. has conceded to the sheriff the 
custody of the county gaol ; and he alone, by that 
act of parliament, has the right of appointing the 
gaoler. And the statute of the 19 Hen. 7. c. 10. 
is not only in affirmance of the statute of the 
14 Edw. 3., but it imposes different fines upon the 
sheriff, for the escape of persons indicted for the 
commission of the different species of crimes there- 
in enumerated; wjthin which are comprehended 
not only high treason, but suspicion of high trea- 
son. The Tower, however, being a private inhe- 
ritance, is exempt from the jurisdiction of the she- 
riff, 2 Hale P. C. 410. But in Mitton's case, 4 
Rep. 34., it was in express terms said that the cus- 
tody of the gaols of counties of right belongs, and 
is annexed, and incident by the law, to the office of 
sheriff; and in that case it is reported to have been 
resolved, that a grant by the king of the custody of 
a county gaol is absolutely void. If, then^ there 
had in this case been an express gr&nt of the cus- 
tody of the gaol to ,the secretary of state, it would 
have been a nullity ; and if a grant, when express 
Vol.1. L 
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\%\t. in iU terms^ be void^ cL fortiori that right or aatbo- 
rity must be so which, although of the same de- 
scription with that which would have been derived 
EABTSTArr. under the grant, is nevertheless only prescriptive 
or implied. The defendant is responsible to the 
sheriff alone for his conddct as gaoler ; and, whe^ 
ther the prisoners in his custody are charged with 
the crime of high treason or with minor offences, 
that responsibility is not altered. 

Jervis, contra. The question is, whether the 
defendant has offended against the letter of the sta- 
tute of the 31 Geo. 3. c. 46. ; for, unless he has so 
done, he has not offended at all. That statute, 
indeed,* gives new powers to magistrates in the re- 
gulation, controul, and discipline of county gaols; 
but it does not in ayy way affect the king's prero- 
gative, or limit such powers as the secretary of 
state has been ordiifarily accustomed to exercise in 
commitments for ^tate offences. The liberty of 
the subject is not at all connected with the discus-* 
sion of this question, which is, simply, whether a 
secretary of state has the right of committing to 
safe and close custody : and the distinction between 
the authority which a magistrate possesses, and 
that with which a secretary of state is invested, has 
long been settled. A magistrate can commit only 
to safe custody, but a secretary of state may com- 
mit ad salvam et arctam custodiam. As to the 
Tower, it wa? expressly said by Lord Holt, in the 
case of the King v. Kendal and Others, 5 Mod. 8!^. 
to be a prison within the meaning of the habeas 
corpus act. The instances, therefore^ of commit- 
ments to that place of confinement by which the 
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prisoners have been ordered to be kept in safe and isis, 
close custody, are express, to prove the right of the "^JT^^ 
secretary of state to incorporate that special direc- ^^ 
tion in the warrant of commitment. And from the Eaststapf* 
year 1660, which was the last year of the common- 
wealth, down to .the year 1817, many instances 
have occurred in which that right has been exer- 
cised. In July, 1660, John Scott was committed 
to safe and close custody in the Tower. So 
Sidney and Mussell were committed in the same 
manner. And in the year 1794, John Martin 
was remanded to the Tower by an order of the 
Court of King's Bench, and was ordered to be kept 
in safe and close custody. Horn Tooke*8 case, 
and other instances, down to Watson's and Thistle^ 
wood's, in the year 1817, are also to the same ef- 
fect. Cases al^o exist, in which similar commit- 
ments have been made to common gaols. Prom 
the year 1708, to the year 1748, there were 
many commitments of that description to the gaol 
of Newgate, and admission to the prisoners could 
only be obtained on application to the secretary of 
state. The warrants of commitment in Hadfield's 
and Colonel Despard's cases were to safe and close 
custody, and they were committed to Kewgate. 
Indeed the statute of the 7 and 8 of Will 3. c. 3. 
which authorises the Court or Judge before whom 
any person shall be tried on a charge of high trea- 
son^ or for misprision of- such treason to assign to 
the prisoner two counsel, and which statute ex- 
pressly gives to the counsel the right of free ac- 
cess to the prisoner at all seasonable hours, is a 
recognition of the right of the crown to prevent 
communication between state prisoners and third 

L2 
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persons in general. But there are decided au- 
thorities conBrmatory of the right of a secretary 
of state to commit not only to safe but to close 
custody. In Fitzharris's case, 8 How. St. Trials, 
254., a rule was made by the Court of King's Bench 
permitting the wife of the prisoner to have access 
to her husband ; hut she was, by the terms of the 
rule, laid under the restraint of being searched, in 
order that she might carry nothing with her that 
was prejudicial. And in Cranbume's case, 13 
Howel's St. Trials, 142., the Court of King's 
Bench refused to grant the prisoner's wife access 
to him, except in the presence of the gaoler of 
Newgate, in which prison he was confined. So in 
Layer's case, 16 Bowel's St. Trials, 125, 6., the 
same caution was observed. In Rex v. IVyndham, 
1 Stra. 2., the right of a secretary of state to com* 
mit to safe and close custody, was directly called in 
question, since in that case an exception was taken 
to a commitment containing that special direction ; 
but the exception was overruled. There is not a 
shadow of pretence for the construction which Lord 
Folkestone contends, should be put upon this act 
of parliament A sheriff is the servant of the crown ; 
and the defendant being the servant of the sheriff, 
it was his duty to keep the prisoners close, as he 
was enjoined to do by the warrants of commitment. 
At the time of the passing of the act, it was not in 
the contemplation of the legislature to deprive the 
crown of its right of committal to close confine- 
ment. Indeed the 57 Geo. 3. c. 3. s. 6. is a legis- 
lative recognition of the right of the crown to pre- 
vent access to prisoners committed by the secretary^ 
of state. But it is said that the superintendance 
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of common gaols is reposed in the sheriffs alone ; isis. 
and that houses of correction and penitentiary 
houses are under the exclusive control of magis- 
trates. The right of the magistrates^ however, to Eaststaff. 
that exclusive control, did not^ neither could it^ 
exist at common law, since thos^ places of confine- 
ment are of modern origin, see 7 Jac. 1 . c. 4. And 
although magistrates have a superintending power 
over common gaols, yet that power is subservient 
to the right of a secretary of state who may commit 
to any gaol, and in the terms of close confinement. 
The statute only confers upon magistrates that su- 
perintending jurisdiction to enable them to report 
to the sessions the existence of any abuses in the 
gaols. The act of the 3t Geo. 3/c. 46. does not 
apply to the crown. It cannot be held to deprive 
the sovereign of his prerogative ; it leaves the pre- 
rogative as it was at common law. The Tower is 
not mentioned in it. 

Taunton, in reply. No attempt has been made 
to controvert the authority of a secretary of state 
to commit to safe and close confinement; it is only 
his right to interfere with the custody of prisoners 
that has been denied. After commitment, a secre- 
tary of state \s functus officio. He has no authority 
afterwards to prevent the magistrates of that county 
in which the prisoners whom he has committed are 
confined to visit them. The eighth and the fif- 
teenth sections of the 31 Geo. 3. have not been 
satisfactorily answered. Their provisions neces- 
sarily relate to gaols of which the sheriff has the 
custody. 

Par&^ J.^ in summing up to the jury^ observed^ 
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1818. that the question which had been agitated having 
been confined by the evidence to those counts of 
the indictment only which described the defendant 
Eaststapp. to be the keeper of a common gaol, the fourth 
count had alone been proved ; the refusal to permit 
Lord Folkestone to enter the gaol not being a ge- 
neral refusal^ but being applicable only to those 
parts of the gaol in which the prisoners committed 
by the secretary of state were confined. His Lordship 
then proceeded to say : — ^Your verdict will be com- 
pounded of law and fact. In applying your minds 
to this question^ yon will lay out of your consider- 
ation who Lord Folkestone is ; except^ indeed, the 
feet of his being a justice of the peace for this 
county. A great deal of time has been consumed 
in the discussion of a number of points which do 
not arise in the case. The argument which has 
been advanced^ to shew that his Majesty has not in 
the present instance a dispensing power, was al- 
together superfluous. Neither can there be any 
doubt but that a grant by the king of the cus- 
tody of a county gaol is invalid. The only ques- 
tion which is involved in the case is, the right of 
Lord Folkestone to enter into and examine those 
parts of the gaol which are appropriated to the re- 
ception of state prisoners. That question arises 
out of the 31 Geo. 3. c. 46. on the fifth section of 
which the indictment is founded. The constant and 
uniform practice which has prevailed on this subject 
i« inconsistent with that construction of the statute 
for which Lord Folkestone contends; and if the sta- 
tute be doubtful in its provisions^ cotemporaneous 
usage will illustrate and explain it. If it were in 
the contemplation of the legislature to deprive the 
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crown of a powei* usually, and T may say immemo- isis. 
rially, exercised by it, you will consider whether the 
deprivation was likely to b^ best effected in an \n^ 
direct and ambiguous manner. The former indis^ Eaststaff. 
putable prerogative of the king would be lost, if 
his right to commit to close custody were taken 
away. My opinion is, that the provisions of the 
fifth section of the 31 Geo. 3. do not apply to com* 
mon county gaols. The title and the preamble to 
that act of parliament apply^ I think, to such gaols; 
but the fifth section appears to me to have reference 
only to those gaols which are used as houses of cor* 
rection, although the eighth, the ninth, and the fif- 
teenth sections, comprehend within their provisions 
common county gaols. But supposing the words 
«of the act of parliament to admit of reasonable 
doubt, the question will arise whether the crown 
be not virtually excepted out of its provisions; for 
the legislature cannot be understood to say that 
every person clothed with a magisterial character 
shall, therefore, be entitled to insist, unqualifiedly, 
upon admission into those parts of gaols in which 
prisoners charged with offences against the state 
are confined. If the crown were not considered as 
constituting a virtual exception, three hundred 
gentlemen might have indiscriminate access to 
every individual confined on a charge of that de- 
scription, of whatever malignity, or however enor- 
mous in degree, the crime imputed to the prisoner 
might be. Those gentlemen, in their chancters 
of magistrates, would be entitled to admission un- 
accompanied by the gaoler. The indiscriminate 
exercise of a right so uncontrolled would be pro- 
ductive of the most incalculable inconvenience. It 
would, indeed, be most dangerous, if, as Lord Holt 



Rex 
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1818. said, favourites and others could demand admission 
^vhenever they pleased. The danger might be 
complete before the right was invaded. When it 
Eaststaff. is considered that such men as Lord Clarendon 
and Sir William Wyndham have existed^ it is very 
necessary that extreme jealousy and caution should 
be used in order to prevent that which^ before the 
passing of the statute of the 31 Geo, 3., was merely 
a permission from ripening into a right. If Colo- 
nel Despard had been a magistrate^ he^ on the same 
principle, would have been entitled to indiscrimi- 
nate and uitcontrolled intercourse with persons in 
confinement on charges of high treason. What- 
ever the authority of a justice of the peace may be, 
it is, I think, quite clear that a secretary of state 
has the {lower of committing individuals to be kept 
in close confinement ; and whether or not the ma- 
gistrates of the county in which such prisoners are 
confined have the right of access to them is the 
question for you to decide. The right either does 
not exist, or, if it does, it must be general and 
universal, and cannot be subject to any restric- 
tion. Gentlemen, with these directions you are 
to consider whether the act of parliament has con- 
ferred upon justices of the peace the right which 
Lord Folkestone claims. The statute of the 57 
Geo. 3. c. 3. does not make any provision on this 
subject, because in the preamble to the sixth section 
it assumes, that the king has the power of prevent- 
ing all communication between persons in custody 
on charges of high treason, and other persons, ex- 
cept such restrained communication as his Majesty 
shall think fit to permit. 

The jury acquitted the defendant 
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W. E. Taunton and R. H. Eden for the prose- I8I8. 
cution. v^^v-^ 

Rex 



Jerois and Dauncey for the defendant. 



V. 

Eaststaff. 



* The only question in this 
case seems to be, whether the 
act of the 31 Geo. ,3. c. 46. 
takes away the former un- 
doubted prerogative of the 
crown in this respect ; that is 
to say, whether the statute has 
divested the secretary of state 
of the power to exclude all 
persons from visiting state pri- 
soners, by virtue of his war- 
rant, committing them to safe 
and close custody. As to the 
prerogative before this statute, 
there can be no doubt what- 
ever. It is founded on the 
strongest of all public reasons, 
and has been the uniform and 
undisputed practice of the best 
of times. 

This question, we humbly 
conceive, should be argued 
upon three principles : 

1st, The reason of the ge- 
neral rule, that the preroga- 
tive shall not be affected by 
any act of parliament without 
the express mention of it ; the 
reason of the exceptions to this 
rule ; and how far the act of 
the 31 Geo. 3. c. 46. falls 



within the rule or the excep- 
tions. 

2dly, Upon the authorities. 

3dly, Upon the constitu- 
tional power of the secretary 
of state. 

1. As to the reason < of the 
rule. 

It is almost unnecessary to 
assert, that th^e prerogatives 
of the crpwn are the eminent 
rights of the king for the pub* 
lie good; that they partake 
of the excellence of the royal 
Majesty ; in a word, that they 
are the fundamental lex recia 
of the crown and kingdom. 
That in this character, there- 
fore, they can only be taken 
away by an authority as full, 
absolute, and direct,'^ as them- 
selves ; that they must not be 
assailed or impaired by sur- 
prise ; but that the king him- 
self, his government, and coun- 
cil of parliament, must be fully 
aware of whatever affects them : 
that they are, as it were, the 
real rights, and part of the 
freehold of the crown ; and, 
as such, are to be alienated, 



* lam indebted to the kindness of Mr, Holt for this note. 
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1818. °^^ ^7 ^^y consequential and 

^^rv^^ incidental construction, but by 

Rex ^ts own deed and express will. 

9. This is the reason of the rule. 

Eaststaff. It is a common and known 

principle of the law that the 

king is capable of no laches ; 

a fortiori^ therefore, he shall 

suffer by no surprise. 

In law, as well as in consti- 
tutional reasoning, the dignity 
and authority of a fundamental 
law are superior to those of 
an ordinary statute ; and bur 
law-writers hare always re- 
garded whatever is held by the 
common law, to be more sacred 
than what is giyen or taken 
away by statutes of regulation. 
The law always regards with 
great jealousy any derogation 
by statute from the funda- 
mental laws of the kingdom. 
The principle of our law is here 
the same with that of the ciril 
law, Jus eodem medo dissoU 
vendum es$e qtioprimum colli' 
gatum. 

This is the general rul^, and 
the reason of it. The reasons 
of the exceptions to this rule 
are founded upon the same 
quality of the excellence of 
the king^s majesty. In all of 
them the principle is the same ; 
namely, that the public utility 
for holding the king included, 
in a general statute, (though 
his name be not mentioned) is 
so strong and manifest, as 
to justify the legal inference 



that he has foreseen and con- 
sented to be so included ; that 
he is naturally comprehended 
within the subject matter of 
such statute ; and that the 
wrong is so evident, and the 
public good so indubitable, that 
it would be indecent to infer 
that he desired an exemption. 

With respect to the con- 
struction of the 31 Geo. 3. c. 
46. a very slight review of this 
act will suffice to shew that 
the prerogative is not only 
not mentioned, but that it 
cannot, by any authorised la- 
titude of construction, be 
brought within the intendment 
or spirit of it. In a word, 
that any restriction upon the 
prerogative, as to the point in 
question, could not possibly, 
have been contemplated by the 
legislature at the time when 
this act was passed; 

In construing any general 
terms of an act of parliament^ 
it is the ordinary and admitted 
course to look to the purpose 
of the act. Before this statute, 
a doubt existed as to the power 
of magistrates to visit and 
control the administration of 
county gaols. Of houses of 
correction, which were un- 
known to the common law, 
and were not in use before the 
reigns of ElizabethKoA James 1. 
(vide 7 Jac, 1.) the magistrates 
were regarded as the founders. 
They were their own prisons; 
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nnd, therefore, they required no 
act of parltameot togi¥e themthe 
right of discipline and regula- ' 
tion. But countjgaols were held 
to be in the charge of the fihe- 
riffy and (as respected custody) 
were not unfrequently the in- 
heritance of the subject. It 
was doubtful, therefore, whe- 
ther magistrates could vbit the 
county gaols without the per- 
mission of the sheriff or the 
keeper. The 31 Geo, 3. was 
passed both with the Yiew of 
laying down a discipline, and 
remoTing this disability of the 
magistrates. It was in pari 
materid with the 14 Geo. 3. 
c. 59. ; and both were, in part, 
the suggestion of the humane 
Mr. Howard. The object of 
the 31 Geo. 3., therefore, is 
to give the magbtrates an in- 
spection OTer the gaolers, and 
not a control upon the king ; 
to pi'event abuses in the ad- 
miiiiiCtration of gaols, and not 
to enquire into cases as against 
the king, or to impair and con- 
trol that safe and close custody 
of state prisoners which he has 
directed by a warrant through 
his secretary of state. It is a 
law of regulation, requiring 
and authorising magistrates to 
execute a duty of inspection 
over gaolers ; ft law declaring 
a duty; and, as respects gaol- 
ers, giving the magistrates a 
righi; but certainly not giv- 
ing them any new power as 



against the crown, or any ways 1818. 
affecting or diminishing the*. v^"V^ 
prerogative. The words of Rsz 
the fifth section of the act, v. 

which is the only part which Eas"taf». 
respects the point in question, 
are, << And for the better pre^i 
venting all abuses, as well in 
the common gaols as in the 
said houses of correction, or 
other places of confinement to 
be used as penitentiary houses, 
be it further enacted, that the 
justices, &c. &c., shall, either 
together or singly, personally 
visit and inspect such prisons, 

&c., and shall examine into 
the sjtate of the buildings, the 
behaviour and conduct of the 
respective officers, and the 
treatment and condition of the 
prisoners, &c., and shall make 

a report in writing of the state 

and condition of the same, &c." 
It is scarcely posTsible, in 

reading this clause, to put any 

other construction upon It, 

than that the sole object of 

the act wfts matter of discip- 
line and regulation. 

3diy, As to the authorities, 

whether the 31 Geo. 3. has 

taken away the prerogative by 

the general rule and reason of 

law, and whether they warrant 

the inference that the king's 

prerogative is affected by that 

statute, though not named 

therein ? 
The argument of the late 

Sir Samuel RomUfy ia the 
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House of CommoDS on the 18th 
of June, 1817, (1 Eyans's Par- 
Rex liamentary Debates, p. 1433.) 

o* for holding the king, inclnded 

Eaststatw. in ^^e 31 Geo. S. was, that 
in the celebrated case of Mag^' 
dalen College^ reported by 
Lord Cokey (Vol. VI. part 2. 
p. 67.) it was adjudged by the 
Court, that an act of parlia- 
ment made to suppress wrong 
should bind the king, though 
not named therein ; and the 
whole strength of the argu- 
ment of the opponents, in the 
House of Commons, turned 
upon this consideration. Now^ 
upon referring to the case of 
Magdalen College, it will be 
seen that the judgment of the 
Court was given upon totally 
other groands ; that the crown 
was adjudged to be included by- 
express words in the 13 Eliz, 
c. 10., upon the construction of 
which act (as in the present case 
with respect to the 31 Geo. 3.) 
the question then depended. 
The words of the 13 Elie. re- 
strain all • person or persons 
being body politic or corpo- 
rate, &c. &c* And it was ad- 
judged by: the Court, that the 
term body politic, or corpo- 
• rate, was an express including 
of the crown. Another point, 
likewise, upon which the judg- 
ment was pronounced was, 
that as the college had no right 
to give, so the queen could 
not takey not by defect of pre- 



rogative, but from incapacity 
in the college to convey. Upon 
these grounds it appears that 
the judgment was given in the 
Magdalen College case; and 
the Court, having concluded 
upon this judgment, make an 
obUer observation, but still 
limited and qualified by a di- 
rect reference to all the cir- 
cumstances conjunctively in 
the particulv case, that the 
act of 13 EUz. being made to 
suppress wrong, should bind 
the king. The argument, there- 
fore, and the distinction, is this, 
that the rule laid down and 
cited by Sir Samuel RomiUy, 
(see Sir S. Romillfs printed 
speech) was not, per se, the 
ground of the judgment, but 
is taken by the Court in con- 
junction with all the circum- 
stances of the case at bar; 
the words of the Court (p. 75.) 
being, ^^ Therefore for all these 
reasons, it was concluded that 
this act of the 13 Eliz. should 
bind the queen." And imme- 
diately before these words is 
the following passage by Lord 
Coke : — ^** Where the king has 
any prerogative, estate, right, 
title, or interest, the general 
words of an act shall not bar 
him ;" ^* but in the case at bar," 
continues his Lordship, ^^ the 
king is not excluded of any 
estate, right, title, interest, or ' 
prerogative, that he had before 
the act, &c. And, therefore, 
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J^T ail these reasons^ it was 
concluded, that this act of 1 3 
Eliz, should bind the queen." 

In this statute, therefore, of 
the 13 Ehz, (upon the construc- 
tion of which the Magdalen case 
turned in the same manner 
as the prerogative in point 
turns upon the 31 Geo. 3.) are 
three manifest distinctions, 
vhich, conjointly, were the 
grounds of the judgment of 
the Court; and all of which 
are not only wanting, but are 
absolutely and directly con- 
trary to the 31 Geo. 3. now 
under consideration. 

1st, In the 13 Eliz. the 
queen is expressly named ; 
that is to say, she is named in 
terms (viz. body politic) which 
Lord Coke says includes the 
crown; not so In the 31 Geo, 
3« ; but,- on the contrary, the 
terms used in this statute can 
in DO respect be applied to 
the royal person; such terms 
being '^ Justices of peace, 
governors, and keepers of 
gaols, houses of correction, 
and penitentiary houses,' &e." 
All words of peculiar de- 
signation, and applicable only 
to the subordinate minis- 
ters and instruments of the 
crown. 

Sod, The queen being in- 
cluded expressly, (says Lord 
Coke^) ^^ can only be exempted 
by construction of law ; but 
in a case of general good the 



law will not expound against 1818. 
reason." Now there is a ma- ^^V^/ 
nifest difference between the Rex 

law relieving the prerogative «?• 

l?y construction, where it is Eaststafp. 
expressly named, (as in the 
Magdalen College case,) and 
diminishing and impairing it 
by construction, where it is 
neither named nor contem- 
plated, as in the act of 31 
Geo. 3. c. 46. The first is a 
just deference, where not con- 
tradicted by general good, to 
the excellence of the preroga- 
tive. The second is in direct 
opposition to the whole spirit 
and principle of the law by 
which the rights and preroga- 
tives of the crown are given 
and sustained. 

3d, The prerogative of the 
^ crown was likewise adjudged 
by Lord Coke not to be affected ' 
in the case of Magdalen Col' 
lege, because no right, title, . 
interest, or prerogative, that 
the crown had, before the act 
of 13 Eliz. was taken amay by 
that act. But the construction 
now contended for upon the 
31 Geo. 3. would at once take 
away the ancient, ^nd hitherto 
undisputed prerogative in ques- 
tion ; for it is admitted that, 
before the act of 31 Geo. 3., 
the crown had this preroga- 
tive ; of course it would lose 
it only by the construction 
DOW sought to be established* 

Such is the case of Magdalen 
1 
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College^ as referred to by Sir 

Samuel AomtZ/jf, -aud which, 

Rex in fact, is the sole ground of 

^ his argument. We have ob- 

EASTSTAPr. ^^^^ ^^^^ ^^,j^ ^p^^ .^^ ^^ 

cause, like most of the reports 
of that great lawyer. Sir Ed" 
ward Coke, the law of the case 
is to be collected rather by 
' taking the whole of his report 
together, than by selecting any 
particular part or resolution in 
the case. The character of 
Sir Edward Cofce'i reports is 
the same throughout. They 
abound with what are techni« 
cally called obfter dicta; a 
kind of proTerbial expression 
of legal maxims, but which are 
only true in the particular 
case, as the general result 
of all the circumstanoea by 
which they are qualified. Of 
all lawyers, therefore, Lord 
CokCj (in his reports especially) 
can never safely be cited in 
detached parts and incidental 
resolutions. He has aaingu- 
lar mixture of the precision of 
law and the looseness of gene* 
ral learning; in so much so, 
that there is scarcely a senten- 
tious passage in the Latin 
poets and historians which 
may not be found in his in- 
stitutes and reports. 

Upon a most attentive peru- 
sal of the Magdalen College 
case, we trust that we have 
satisfactorily proved, that the 
judgment proceeded upon the 



distinctions above-mentioned* ' 
The absence of all these dis« 
tinctions in the act now in 
question, precludes any con- 
sideration of the 13 EUz. and 
the 31 Geo, 3. as parallel sta- 
tutes. We do not think that 
the law books afford a singie in- 
stance in which a direct and po- 
sitive prerogative has been 
taken away, under any other 
circumstances than where such 
effect upon the prerogative was 
directly contemplated at the 
time of passing the act ; or, 
which is the same thing, where 
the subject matter of the act 
was common to the crown as 
well as to the subject. There 
is a lery wide difference, as 
we have above observed, be* 
fween relieving the preroga* 
tive by construction of law, 
and diminishing and impairing 
it by such construction. 

Lastly, As to the constitu- 
tional character of the office 
of secretary of state. — Upon 
this very extensive and im- 
portant head we desire only 
to touch slightly, and to con- 
fine ourselves strictly to the 
subject matter. 

The law every where re- 
gards the secretary of state 
as eminently superior to the 
ordinarymagistrates,andin vests 
him with functions and official 
privileges beyond the common 
justices of peace. He is a ma- 
gistrate by the common law. 
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as incidental to liis office, and 
commits in treason and state 
offences as matter of course, 
though, from a series of prac- 
tice, he seems to hare no power 
to administer an oath, 1 Sails:. 
347. Wood. Inst. 457. The 
Queen ▼.. Kendal aud Aoe, 
Comber, 343. And it was so 
held in queen Eiizabeth's time, 
Anderson, 297, 298. When 
he commits for a state offence, 
he commits as the highest offi- 
cer of the crown, (preYious to 
trial) with the single exception, 
perhaps, of the Lord Chief 
Justice of the King's Bench. 
It is not an ordinary commit- 
ment bj a magistrate, but the 
prerogatire of the crown itself 
acting by the instmment im- 
mediately next to the royal 
person. Viewing him in this 
high character, the law, as it 
is to be collected from usage 
and practice, permits him to 
send for a prisoner for re- 
examination, after he has finally 
committed him to the custody 
of the county gaoler, or officer 
of any state prison; and to 
discharge him before indict- 
ment, and, in some cases even 
after a bill has been found. 
(See Entick ▼. Carrington and 
Hawk. P. C. c. 74. s. 4, 9.) 
This no other magistrate can do; 
not eyen a judge of the Court 
of King's Bench, though a pri- 
soner should be brought up 
before that Court on a return 
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to a writ of habeas corpfjiSf and 1818. 
though the prosecutor himself -^V^^ 
should pray such prisoner's Rex v 

discharge. 

His warrant is for safe and 
close custody^ and we have a 
construction upon these words 
by a very renerable authority 
in our own law: to be kept 
in safe and close custody, says 
Daiton, c. 170. means ^^ safe^ 
that the prisoner cannot escape, 
and chse^ that is, without con- 
ference with others, or intel- 
ligence of things abroad." He 
may commit to any gaol in 
the kingdom, all gaols alike 
being the king's, and the she- 
riff only having the custody 
and charge. 

It is manifest, we think, 
that the public good, implied 
in the ancient law, which gives 
this prerogative to the king, 
(through his secretary of state) 
is more than a counterpoise 
to the public good now pre- 
tended, for holding such pre- 
rogative to be taken away by 
the construction of the 31 Geo. 
3. Would not the public good 
suffer by the unrestrained com- 
munication of numerous ma- 
gistrates with state prisoners 
after commitment, and even 
pending trial ; and, more par- 
ticularly, io times similar to 
those some years ago ; when, 
from unhappy political tenets, 
persons of fortune and con- 
nexions were committed as 
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Eaststaff. 



vMb prisoners for treason and 
sedition. It is difficult to an- 
derstand the public good re- 
quired bj this construction. 
Is it that the prisoners may 
not be ill treated by the 
gaolers ? But, we should con- 
ceive, that such prisoners, how- 
ever committed, have a right 
to petition,* and to represent 
their case and treatment to the 
secretary of state ; and that a 
gaoler would be punishable 
who should intercept or im- 
pede such petition. Here, 
therefore, is a remedy at once, 
and a remedy most plenary 
and effectual. The domestic 
discipline and regulation given 
by the 31 Geo. 3. to the ma- 
gistrates at the county of lai^e, 
is here lodged in the hands of 
the secretary of state. The 
representation goes to one who 
can have no interest in ill 
treatment, and whose dignity 
and responsibility are too great 
to admit the presumption of 



participation or connivance in 
the misconductxif gaolers. Thtf^ 
secretary of state has here the 
same relation to state prisoners, 
which the 31 Geo. 3. gives to 
the county magistrates in re- 
gard to /common prisoners. 

Upon the whole, we appre- 
hend, that all the circum- 
stances required by the com- 
mon law in other cases, which 
hold the king included in sta- 
tutes, though not expressly 
mentioned, are wanting to the 
case in poipt under the 31 Geo, 
3. And, therefore, that the 
law will not warrant such a 
construction of this statute as 
would affect the prerogative, 
and diminish therein the an- 
cient, and hitherto undisputed 
right of the secretary of state, 
to commit to safe and close 
custody, and to exclude all 
persons from holdipg commu- 
nication with state prisoners 
so committed under his war- 
rant. 
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SITTING DAY AFTER TERM IN LONDON. 



Wilson v. Reddall. jil^%d. 

THIS was an action by the indorsee^ against J^««A.aad 
the defendant as drawer of a bill of exchange, draw a bill of 
The declaration stated in the usual manner, that ^^^^SomI!^ 
the defendant according to the usage and custom J^^d^y"*'*' 
of merchants made his certain bill of exchange in only take ad- 
writing. The bill given in evidence was in the J^^^dw*^ 

following form : — ofRbyaplea 

^ * in -i*«*<— *<»■*- 

Liverpool/ J^ov.2$d^lS18. 
£SO0. 
Two months after date, pajr to our order in ■ 
Vot. I. M 
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1810. London three hundred pounds sterlings for value 
mC^ received. 

K^DDALL and Rainey. 



9. 

Reddali.. 



Lens, Serjti lot tlvA defi^ndant^ insisted that 
the omission to state in the declaration that the 
hill ^ dri^wn py |bm^ as w%ll a^ by the ^fend- 
ant^ was a fatal variance ; and he relied on Gordon 
Y. Austin, 4T. R. 611. 

Bosanqket^Sef^t, cosdti, Mfetrdd tt»lhe case 
of Evans v. Lewis, cited in a note to Cabell v. 
Vaugkan, I &MfiA. %9h 

Dallas^ C. J.^ was of opinion that the defendant 
should have taken advantage of the omission by 
plea in abatement^ and that the objection was not 
well founded at Nisi Prius. 

The Plaintiff had the Verdict. 



Bosanquet, Serjt.^ and Abraham, for the 
plaintiff. . 

Lens, Serjt., for the defendant. 



So where a declaration de- 
scribed a bill of exchange as 
having been drawn upon and 
acccfpted bj three persons, and ' 
it was proved to have been 
Ayecteitto iii^aoetpteA'bj.a 



foarth party , a)^, . who was 
dead; it was held that this was 
no variance. MoufUHephen v. 
Brooke^ 1 Barnew. and Aid. 
294. And if outif tt iwo ac- 
; tepliM's 9f » fc|U> N fw kkUntf 
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the holder may without a de- 
parture, and indeed it is pro- 
per for him to declare on the 
Ull as having been a ccepted hj 
the adult only, in the names 
of both; and, in the event 
of the defendant pleading in 
abatement tliat the other ac- 
ceptor M|^t also to IulU been 



sued, the plaintiff may reply 
his infancy. Burges$ ▼• Mer^ 
rt//, 4 Tannt. 468. See the 
aote to CabeU ▼• Faughan, 1 
Wm^. Saund. 201. b. where 
most of the law on this 8nl»« 
ject is collected by the learned 
editor of those reports. 



Wilson 
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A conTiction 
by a roagif- 
tnitet on a 
tubject mat- 
ter oyer which 
hehaijurii- 
diction, is, in 
an action 
against him, 
conclnsiye 
eridence of 
the facts con- 
tained in it 



BrITTAIN V. KiNNAIRD AND LONGLEY^ EtiQRS. 

TRESPASS for seizing and taking possession 
of a certain vessel called the Phcsnix, and 
detaining the same^ together with certain casks of 
gunpowder. Plea, not guilty. 

It appeared in evidence that .the vessel in ques- 
tion, which had been seized by the defendants in 
their character of magistrates, under the statute 3 
Geo. 3. c. 28. s. 5. (a) was a decked sailing yacht 



(a) 2 Geo. 3. c. 28. #. 5. 
^< And be it enacted bj the 
authority aforesaidy that it 
shall and may be lawful for 
the said master, wardens, and 
assistants, or such person or 
persons as they shall from time 
to time depute and appoint 
under the seal of their corpo- 
ration, and for all owners or 
masters of ships or yessels 
either in whole or in part in 
the said river respectiyely, or 
for such persop and persons as 
the said owners and masters or 
any seven or more of them, by 
writing under their hands and 



seals, shall for that purpose 
nominate, depute, and appoint 
(and which it shall be lawful 
for them from time to time to 
do) at any time or times from 
and after the 24tb of June, 
1763, to stop, search, and de- 
tain, in some place of safety, 
any boat which there shall be 
reason to suspect has any 
ropes, cordage, tackle, appa- 
rel, furniture, stores, mate- 
rials, or any part of any cargo 
or lading stolen, or unlawfully 
procured from or out of any ship 
or vessel, in the said river, and 
also to apprehend and detain, 
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of the burthen of fifteen tdns. The plaintiff's 
counsel Were abont to shew^ that this could not be 
denominated a boat lyitbin the meaning of the sta* 
tute^ when . 

Caplea^s Seijt., for the defendants^ objected to 
such ievidence^ as being iniadmissible. He con- 
tended^ that as the conviction remained unim- 
peached> that alone was conclusive as to the fact. 
The question before thie magistrates was^ whether 
or not the subject matter of the conviction were a 
boat ; and that very question having been decided 
in the affirmative, and the conviction remaining 
unquashed the decision of the magistrates was finals 
and the conviction could alone be admitted to 
prove the feet. 

Vaughan, and Lawes, Serjts., contra. The act 



1819: 



Brittain 
KiNMAiao/ 



or cause to be apprehended and 
detained) any person or persons 
who may be reasonably sus- 
pected of having or convey ini;; 
any such goods, stores, or 
things in such boat ; and such 
person or persons so appre- 
hended, shall be (as soon as 
conTentently may be) convey- 
ed before one or more justice 
or justices of the peace for any 
county, city, division, liberty, 
or place adjoining to the said 
river; and if such person or per- 
sons shall not produce the party 
or parties from whom he, she, 
or they bought or received such 



merchandizes, goods, stores, 
or things aforesaid, or some 
credible persoil to depose upon 
oath iQ the sale or delivery 
thereof, or shall not g^ve an 
account to the satisfaction of 
such justice or justices how he, 
she, or they came by the same, 
that then the said person or 
persons so apprehended shall 
be deemed and adjudged guilty 
of a misdemeanor; and such 
boat, with her tackle, apparel, 
furniture, and loading, shall 
upon such conviction be for- 
feited and disposed of, as is 
hereinafter directed.'' 
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. 1S19. of parliament applies to open boats only. The «ab« 

Bbittaim J^^^ matter of this conviction was a decked vessel ; 

v^ and a magistrate cannot^ by fakely asserting that 

KnfUAiu* to be a boat which is a decked vessel^ assume to 

himself a jurisdiction which the statute does not give 

him. The question in all cases is^ whether or not 

the person exercising jurisdiction is^ or is not^ pos* 

sessed of it. In bankruptcy for instance^ where the 

jurisdiction of the commissioners extends to traders 

only^ if it turn out that the party against whom 

a commission has been issued was not a trader^ the 

whole proceedings under the commission are ea^ 

ram nonjudice. Here the defendants had no ju- 

risdictton because the subject matter of the con-* 

viction was not a boat; and the plaintiff^ by the false 

assertion of the defendants in their conviction^ is 

not to be precluded from shewing that they had no 

jurisdiction. 

Dallas^ C. J.. The conviction on the face of it 
is clearly regular; and^ as it remains unimpeached^ 
it will afford the defendants an answer to the pre- 
sent action^ supposing they had jurisdiction over 
the subject matter of the conviction. That juris* 
diction^ I thinks they possessed under the act of 
parliament to which reference has been made; and^ 
having exercised it^ I am of opinion that their 
conviction is conclusive^ and cannot be controverted 
in this action. 

Plaintiff nonsuited. 

Vaughan, Lawes, Serjls., and Curwood, for 
the plaintiff. 
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.m 



Copley, Serjt., Denman, and Langley, for the 
defendants. 



JBIP. 



See Fuller ▼. Fotch^ Holt's 
Rep. ^ar. €aHb. 146. S.C. 
Strickland ▼. ITarc^, 7 T. R. 
633. n. — ^Where howeTer the 
'magistrate has miirmtrfl ^i^ 
risdiction over a subject mat- 
ter, which is altogether out of 
his cognizance, or is gniltj of 
a plain and manifest excess of 
his jurisdiction, the subsistence 
of the CouYiction will not pro- 
tect him against An action at" 
the suit of the party injured. 



Brittain 

KlNNAlRD. 



Hill ▼• Batemanj Stra. 710. 
Qripp$ ir. Dkirdony Cowp. 640. 
Morgan t. Hughesj 2 T. R. 
225. Chroome t. Forreiierj 
FUiim^^ fiTidence, (4th ed.) 
352. But, in cases OTOr which 
^he magistrate has general ju- 
risdiction, it should seem that 
eYidence dehors the couTiction 
Is not admissible to prove that 
in the particular case he drew 
■ an erronebus conclusion. Gru^ 
T. Cooksany 16 East. 31. 
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OXFORD CIRCUIT. 

SUMMER ASSIZES, £9 GEORGE DO. 1818. 
STAFFORD. 
Coram Richardson^ J. 



Rex v. Ward. 



An extra col* inniHIS vfBB an indictment against the prisoner 
mSiS^ X upon the statnte 39 Geo. 3. c. 85. for em- 
ren^mtioQ bezzltng the sum of lis. the property of the 
^S^tfUh churchwardens and overseers of the parish of — — 

fwidliyftper 
centageonhif 

coiiectioiis,u It appeared in evidence^ that the prisoner was 
derk within appointed as an extra collector of poor rates by the 
^tilHto^ parish, and that he was paid out of the parish 
s9Geo.s.c fund: his remuneration, however, was not by a 
fixed salary, but by a per centage on his collec- 
tions. 

Sir WUUam Owen and Taiss, for the prisoner, 
contended that he was not a servant or clerk within 
the meaning of the statute :— but 



s& 
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RiCRARMON^ J, over-ruled the objection. i^ift. 




In the indictment it was alleged that the pri- ^^ 
soner received on the account of his employers the (raTi^lc^" 
sum of llg. ''and so that he stole, took, and car- JJI^^^^J^J^^ 
ried away Us. of their monies/' ccWedoiiac- 

'' count of his 

employenl 

The evidence adduced in support of this allega- Jj.® 'II™ J^^ 
tion was, that the prisoner had received in pay- thatheitoie, 
meiit of the 11^. a one pouiid note in exchange bnotrai^^*' 
for which he had given 9s. being the difference. SCT^ttlthc' 

receiyed a 

Richardson, J. ruled that the averment in the ^wdhJic** 
indictment that the prisoner had stolen the lis. ga^eOf-tothe 
was not sustained. This case, his Lordship ob- EunT'^^ 
served, stood as it would have done at common 
law. The conversion of the Us. by the pri- 
soner to his own use would not have been a lar- 
ceny at common law, since it was never in the pos- 
session of his employers ; and the statute did not 
in this instance apply. The statute only made it 
a felony in a servant or clerk who should fraudu- 
lently embezzle any money, &c. received or taken 
into his possession, for, or in the name, or on the 
account of his master or employer. Here the note 
was not received by the prisoner on the account of 
the prosecutors ; but for the purpose of conveni- 
ence to the party who had to make the payment 
and, as the consideration for the receipt of it, he 
was to pay to his employers the sum due to them, 
and to the payer the difference. The prosecutors, 
therefore, neither had an actual nor a constructive 
possession of the note; and, consequently, an indict- 
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Rex. 

V. 

Ward. 



OXFORD. CIRCUIT. 

ment could not be nnntmwA either at comoMm law, 
or under the statute. 

The prisoner ims acquitted on this^ bit yvas 
convicted on another indictment 



Russell and 



for the prosecution. 



iSer WtUtam Owen and Twise, for the prisoner. 

It was admitted^ that there was no other mannw 
in which to have laid the fact of the receipt of the 
money^ so as that the statute could have attached 
upon it. 



See 2 East. F. C. p. 568. to 
574. 2 Rttssell on Cr. and 
Mi£d. p. 1325 to 1228. An 
indictmtot on tlufl statuts, 
charging th« prifoner with em* 
bezzUng nine bank noiei^ is 
supported by proof that he em- 
bezzled only one. Rex t. 
Johnsofiy 3 Maul, and Selw. 
548. But if the property em- 
bezzled consist of bank notes, 
it will not be Buffickqt to 



charge in the indictment an 
embezjKlement of the^'/iotimb** 
ineirely to whidi the bank notes 
amomoted in ?«hie ; slvse ihe 
statute ^expressly neiitkNis 
** twU9 ;" and *^ pound$" mnst 
primA facte be taken to mean 
money. Lindsejf^s case^ 2 
Russell on Cr.mnd Misd. 1196. 
See also Fwmmu^it(l$€^ ML 
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GLOUCESTER. 



Coram Hoi«royDj J. 



Smith v. SandiiiAnds. S^I^2s&. 

THIS was an issue directed by the Vice Chan* Atrtder.iiia 
cellor to try the validity of a cominission of ^^^^S!!!^. 
bankmptcy, which had issued against the defend- ^y ^JJ^tlhini 
ant^ and was dated the 1st of March^ 1817. it described as 

a naoney sen- 
Tener only. 

On the production of the commission it ap- it is nevertho- 
peared^ that the defendant was*described in it as a tenttoapiain- 
money scrivener only : but the plaintiff^ being una- Sie w^SSST* 
Me to prove a trading as a money scrivener, pro- sion by proof 
posed to shew that the defendant had been in part- ©f toSi^*** 
nership with a West India merchant, and that he P''*^?^?' 

* , ' iDg Ine omis- 

had traded to that settlement sion of the ge- 

neral words 
*' dealer and 

CampbeU, for the defendant, insisted that the ^^^^^ 
plaintiff was confined in his evidence of the trad- 
ing to the description set out in the commission, 
which was that of a money scrivener ; and that it 
was not competent to him to shew, that the de- 
fendant had been a West India trader, inasmuch 
as he was not described as such trader in the com- 
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i|W|». mission ; and the general words that he was a 
Smm^ '' deaUr and chapman" were omitted. 

Sandilands. p^ii^^^ contri, stated that the Lord Chancellor 
had formerly entertained doubts upon this ques- 
tion; but that he had recently decided that the 
omission of the general words '' dealer and chap- 
man*' made no difference ; and that, in support of 
the commission, the plaintiff might prove a dif- 
ferent species of trading from that which was in- 
serted in it. 

HoLROYD, J. ruled, that the plaintiff was not 
precluded by the limited description in the com- 
mission from proving any species of trading. 

The Plaintiff had the Verdict. 

Jervis, W. E. Taunton, and Puller, for the 
plaintiff. 

Campbell and G. R. Cross, for the defendant. 



In Ex parte Herbert^ 3 Ro. mit (he finding of any parti- 
Ba. Ca. 248. it is reported to cular trading. Tlie report, 
hafe been decided bjthe Lord however, which is given of this 
Chancellor, that a commission case by Mr. Rose^ differs ma- 
whtch bad issued against a terially from the report of the 
person, describing him as a same case which is to be found 
^' waterman^ dealer j andchap^ in 2 Ves. and Beam. 399. from 
9ian," might be supported, in- which it appears that the 
asrouch as the general state- nsvial words ^^ dealer and chop* 
ment in the commission, that man*' were omitted in the 
the bankrupt got his living by commission, and that the bank- 
buying and selling, would ad- rupt was there described as a 
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waternum Ptily, notwithstand- bankruptcy was described as a IB19. 

log ifbich omission, howe?er, dealer in catUe^ withoat staU ^"^^V^b/ 

tlie Lord Chancellor is in the ing him to be a dealer and * Smith 

latter report, stated to ha?e chtq^man^ the Court of Com* c * jj^,/ * «jj«, 

determined apon the effect of mOn Pleas held that ertdence 

the general statement, that it could not be addaced to prove 

was sailicient to support the that he was a dealer in kopsy 

commission. But in Uie late since itfippeared on the face of 

case of Hale t. Smqllf 1 B. the commission that he was not 

Moore's Rep. 58. in which the such a trader, 
plaintiff in a commission of 



E 



Doe, dem. Whittick, v. Johnson. ^n^ijfth. 

JECTMENT to recover two pieces of land Payment of 
parcel of the manor of Bittan, in the county mt foraiong 
of GU>w:eBter. '^Zlj^t 

a manor^is 

The lessor of the plaintiff it appeared was lord Vitt^t^^^ 
of the manor of Bitton; and the defendant, it was ^'^^f^J'.^^^i 

- not to the land 

contended, occupied the pieces of land in question, iu respect of 
in the character of his tenant. In order to prove Tn^t^i^ 
the tenancy, the lessor of the plaintiff gave in evi- pr«»«mpti»n 
den ce the payment to him by the defendant of a rent is a quit 
rent of 2s. for one piece of the land, and of a rent "^"** 
of As. 3d. for the other piece of land : and which 
several rents had been paid without variation from 
the year 1780 down to the period when the notice 
to quit on which the ejectment was founded was 
given. 

HotROYD, J. This is evidence of a title to the 



f 
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^i^J^* rent, but not to the land. Where rents have been 

Dqm. dem. P^*^ *^^ * ^^^S "cries of years without Any varia- 

Whittick, tion^ as this has been, the payment of them affords 

, ^* no evidence of a title to the land. The presump- 

tion 18, that they are quit rents. 

The plaintiff was nonsuited ; and, on application 
being afterwards made to have the nonsuit set 
aside, his Lordship's decision was acquiesced in : 
but the case involving other points, a rule to shew 
cause was granted. 

W. E. Taunton and Ludlow, for the lessor of 
the plaintiff. 

Jervis and PtMer, for the defendant. 
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Boxer v. Rabeth. 



EBT on bond. Plea non est factum. 



, On (he alte^tipg ivitness being called toprave 
tke cQiecuticm of the bond, he stated that he did not 
gee ftexeeirted by4lie obligor^ After it8 exem* 
tl5!t;*it Vms brought 16 him by a third person/ wii6 
slated, that it had been property executed, and re- 
quested the witnesB to subscribe his name as at- 
testing tbe.«K!e!9i>|i9ii» 



December 8. 



Where the at- 
testing wit- 
ness to abondy 
on being call- 
ed to proTe its 
execution de- 
nies having 
seen it eze- 
cuted, it may 
be proved by 
evidence of 
the handwrit- 
ing of the 
party. 




Boxer 



CASES AT NISI PRIUS, C. P. 

Vaugk4m, Serjt.^ for the plaintiflT^ upon this 
evidence being given^ proposed to prove the hand- 
ed"" writing of the obligor by other testimony^ to which 
Rabeth. 

Lens, Serjt^ cantrip objected. 

Dallas^ C. J. The subscribing witness having 
denied that he saw the bond extfcuted^ renders this 
case in effect the same as if there had not appeared 
any name on the fece of the bond as attesting the 
execution of it. A subscribing witness is by no 
means necessary to the validity of sn instrument 
under seal ; and^ where the parties dispense with 
such a medium of proofs the execution of a bond is 
sufficiently proyed by shewing the handwriting of 
the obligor. This case^ I thinks stands upon the 
same footing; and^ therefore^ the plaintiff is in my 
opinion at liberty to give the proposed evidence. 

The plaintiff had the verdict. 

Vaughan, Serjt.^ and Manning, for the 
plaintiff. 

Lens, Serjt.^ for the defendant. 



See FUzgeraid r. Ehee^ 2 temted in the suit, (jStdre r. 
Cftmpb.635. Lemon r.Dean^ BMj 6 T. R. 371. Oifillfif^r t. 
iMd. 630, n. TaOat r. Jdodton^. Sefton^ 3 EmI. 183) i sr.irlien 
2 Mmh 527. 7 Tasot. t5U the na^e of a fictitioiui peisoa 
S. C* accord* So proof of the has been subscribed ^B a wit- 
band writing of the partj to nessbj the party hiinself who 
the deed is sufficient, where executed the deed, (Fassei r. 
the subscribing witness is in- Brotwi, Peak. N.P.Ca?. S3): 
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or where the party putting 
his name as a subscribing wit- 
ness is a mere Tolauteer, and 
did so without being desired 
hy the parties to attest the 
instrument, M^Cram r. Gen* 
try^ 3 Campb. 232. — In cases 
where the deed or uistm«. 
ment is attested, add the at- 
testing witness, either from 
death or from being beyond 
the jurisdiction of the Court, 
or from any other circum- 
stance, is incapable of being 
examined, it has beea the oon* 
stant practice to admit proof 
of the handwriting of the wit* 



ness as evidence of the in- 
strument having been exe« 
cttted by the jierson whose 
name it bears. But it seems 
doubtful whether that alone, 
without proof of the handwrit- 
ing of the party, be sufficient, 
since the propf of the hand- . 
writing of the attesting witness 
only does not establish the 
identity of the person by whom 
the deed or instrument pur- 
ports to hare been executed. 
See Nebonr. WkUialy 1 Bamw. 
and AkU 19. WaUU r. D«- 
laneyj 7 T. R. 266. n. 
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Boxer 
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Rabeth 
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OXFORD CIRCUIT. 

LENT ASSIZES, 1 GEORGE IV. 

WORCESTER. 
Coram Richardson^ J. 



S'^'^fy' Dob d. Barnett v. Stock. 

Mareh 7. 

inmakimii- "l^JECTMENT to rccovcr a house and lands^ 
no'pi^i^^iu i^^ at Staunton, in Worcestershire. 

form of wordf 

•erred, whe- The lessor of the plaintiff claimed the premises 
J!^ m ^' ^^ question, as the eldest son and heir at law of 
n^e, in order one James Bamettj deceased, who was seized 
tUhTof t^fe? thereof in fee. The defendant made title through 
tbe^w of * ^^^^ ^^ feoffment, by which the said James Bar- 
feoffment, is a nett in his lifetime enfeoffed his youngest son of 
?ac?fortiie the premises in dispute. In order to prove the 
jurj. livery of seisin upon the deed of feoffment, a wit- 

ness was called, who stated that he accompanied 
the feoffor and feoffee to the premises; that the 
feoffor went into the house, and locked himself in ; 
that he afterwards unlocked the door and came 
out, and desired his son to enter, whom he then 
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locked in; and^ on his coming ont, the feoffor deli- JB«a 
vered to hiro the key^ saying at the same time 
that " he delivered to him possession of all the 
premises." 

W. E. Taunton, for the defendant^ contended 
that the livery was insufficient: to render it ef- 
fectual, the livery must have been stated at the 
time to have been in confirmation of the deed of 
feoffment A mere entry alone, for the purpose of 
making livery virithout expressing the livery when 
made to be in confirmation of the feoffment, is 
insufficient. This is similar, to an entry to avoid a 
fine. In such a case a general entry will not 
suffice. The entry must at the time be stated 
to be to avoid all fines levied. The livery here 
is not contemporaneous with, but subsequent to, 
the deed of feoffment ; and not being expressed to 
have been made, in confirmation of that instrument, 
it is inoperative. 

Richardson, J. I do not think, that any parti- 
cular or set form of words are necessary to be ob- 
served in making livery of seisin : neither do I ap« 
preliend that it is necessary the word seisin should 
be used. If it be, it would be requisite, in almost 
every case in which livery is made by a person un- 
acquainted with the profession of the law, that such 
person should be accompanied by a lawyer; since 
the term seisin is not generally understood beyond 
the extent of our own profession. I think it will 
be a question for the jury, under the circum- 
stances of the case, whether the feoffor intended 
to give possession of the premises to the feoffee, 

N 2 



180 



OXFORD CIRCUIT. 



1890. in order to confirm his title under the deed of 
^^V^ feoffment. 
Barnbty 



9* 

Stock* 



The jury foand a verdict for the defendant. 

W. E. Taunton and Puller, for the lessor of the 
plaintiff. 

Peake, Serjt., and Mackaness, for the de- 
fendant. 



See Sheppard's Tou^ii. p. 
209. wliere the manner in 
which livery of seisin should 
be made is pointed out ; and 
the following instances are 
gWen as amounting to a per- 



fect llrery, war. " Enter into 
this land and hous^ and God 
give you joy of it ;*' or, " I amr 
content you shall enjoy this 
land." 



March 8. 

The mere pay- 
ment by the 
tenant to^ 
third person 
of the rent 
reserved by 
his lease does 
not amount to 
a disclaimer 
of the title of 
the landlord, 
so as to ope- 
rate as a for- 
feiture of the 
lease. 



Doe dem. Dillon v. Parker^ Bart. 

EJECTMENT to recover a rail! and premises 
in the manor of Taunton. 

The lessorof the plaintiff was the heir at law of a 
Mrs. Ann Parker. She being seized in fee of the 
premises in question, on the llth June, 1805, de- 
mised them to one Holford for the term of 14 years; 
and before the expiration of the lease she died. 
After her death Holford the tenant paid the rent 
reserved by the lease to the defendant^ 
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The lefisor of the plaintiff in person contended^ 
that under these circumstances an ejectment would 
lie. The payment of the rent by Holford to the 
defendant yfM a disclaimer of the title of the land- 
lord, Hovendon v. Lord Anne$ley, 2 Scho. and 
Lef. 624. And if such payment amount to a 
disclaimer^ the defendant^ who claims by attorn- 
ment through the tenant^ cannot stand in a better 
situation than the tenant himself would have done. 
^Doe dem. Knight \. Lady Smythe,^ Maul and 
Selw,347. 



1820. 




W. E. Taunloriy contra. Wliere a tenant de- 
nies the title to the freehold^ either of his landlord 
or of bis representative, such denial operates as a 
disclaimer ; and an ejectment can in such case be 
maintained, founded on the disclaimer. But the 
mere payment of rent to a third person has not the 
same effect. Such payment does not defeat the 
rights of the landlord. He may, notwithstanding, 
distrain for the rent, or maintain an action upon 
the covenant. The breach of the covenant to pay 
the rent, or of all the covenants in the lease, does 
not amount to a forfeiture, unless a right of re- 
entry be reserved. 

Richardson, J. I think that the payment of 
the rent to the defendant does not amount to 
a forfeiture of the lease. If the tenant pay 
his rent to a person not entitled to receive it, 
he pays it in his own wrong, and may after- 
wards by distress or action be compelled to pay it 
over again to his landlord. The mere wrongful 
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1830. payment of rent cannot operate as a disseisin of 
^f^^^^ the landlord. 

Dob dem. 
Dillon 
V- The plaintiff was nonsuited. 

W. E. Taunton and PuUer, for the defendant 



It 18 laid down in BuiL 
N. P. 96. that an attornment 
to a t^ird person is snch a dis- 
claimer of tlie title of tlie land- 
lord, as will entitle the latter 
to treat the tenant as a tres- 
passer, and recoTer from him 
the possession of the premises 
without a notice to qnit. Bat 
a refusal to pay rent to a de- 
fisee under a contested will, 



accompanied with a declara- 
tion that he (the tenantj was 
readj to pajr the rent to anjr 
person who was entitled to re- 
ceiye it, is not a disavowal suf- 
ficient to dispense with the ne- 
cessity of a regular notice to 
quit. Doe dem. Williams t. 
PoMqualij Peake's N. P. C. 
(Sd eM.) 259. 



LENT ASSIZES, 1 GEORGE lY. 



ISS 



STAFFORD. 



Coram Holrotd^ J. 



1890. 



T 



Mayer v. Mea&in. 

IHIS was an action by the second indorsee^ 
against the drawer of a bill of exchange. 



The bill in question was drawn by the defend- 
ant^ payable to his own order^ upon Messrs. Sharp 
and Son, of West Smithfield, London. It was 
drawn^ it appeared, for the accommodation of a 
person of the name of Hulme, in whose favour the. 
defendant indorsed it, and by Hulme it was in- 
dorsed to the plaintiff. In order to prove notice to 
the defendant of the dishonour of the bill by the 
drawers, Hulme was called. He stated in his ex- 
amination on the/DotV dire, that subsequently to his 
indorsing the bill, and before it became due^ he had 
become a bankrupt, and that he bad obtained his 
certificate. 



MurehW. 



The drawer of 
a bill payable 
to hit own or- 
der, but drawn 
by him for the 
accommoda- 
tion of the 
first indonee, 
is not '* surety 
for, or liable 
for the debt'' 
of that indor- 
see, within 
the meanUig 
oftbe49Geo. 
3. c 21. s. 8. 



Pearson^ for the defendant, (hereupon objected 
to his testimony. 



Matbr 



ISI OXFORD CIRCUIT. 

l^^ Peake, Serjeant^ cofUrd. Hulme is clearly a 

competent witness: even supposing that the plain- 
tiff succeeds in the present actiop^ and that the de- 
MxAKiw. fendant is compelled to pay the damages reco- 
vered^ Hulme* B certificate will be a bar to any ac- 
tion brought against him by the defendant in re- 
spect of such a damnification. This being an ac- 
commodation transaction^ the defendant can only 
be considered in the character of a surety^ or as 
being liable for the debt of Hulme; and therefore^ 
if the plaintiff should recover against him^ he will 
by the 49 Geo. 3. c, 121. s. 8. stand in the place of 
the plaintiff with respect to the dividends in the 
event of the plaintiff having proved the debt under 
the commission^ or if the plaintiff shall not have 
proved the debt^ the defendant himself will after pay- 
ment be at liberty to prove it. But in all events 
(the debt being proveable under the commission)^ 
the certificate will by the express provisions of the 
statute be a bar to any action which the defendant 
may hereafter bring against Hulme, in respect of 
this transaction. Hulme, therefore^ is clearly not 
disqualified from being a witness. 

HoLRorn^ J. The words of the statute are,'' where 
any person shall be surety for, or be liable for any 
debt of the bankrupt, it shall be lawful, &c.'' How 
can it be said in this case that the defendant is 
surety for, or liable for the debt of Hubne? Sup* 
pose the bill had got into the hands of a person who 
was not a creditor of Hulme's, and with whom 
Hulme bad no dealings or connection, could it 
it in such a case have been contended, that the de- 
fendant was surety for, or liable for the debt of 
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Hulme ? If not^ (and I think it could not be so 
contended) the present case stands precisely on the 
same footing ; for the construction to be put upon 
the words " surety for, or liable for," as they are 
used in the act of parliament, cannot be so fluctuat- 
ing and uncertain, as to vary and alter according 
to the fact of the holder of the bill being or not 
being a creditor of the bankrupt. The defendant 
is neither surety for Hulme, nor is he liable for his 
debt. He is liable, by the custom of merchants, to 
pay the bill in the hands of any bond fide holder, 
even although the holder had no connection with, 
and was not a creditor of Hulme\s. I think, how-^ 
ever, that Hulme is a competent witness, because, 
being called by the plaintiff, he comes to speak 
against his own interest. 

The plaintiff, being unable to prove notice to the 
defendant of the dishonour of the bill, was non- 
suited. ^ 

Peake, Serjt, and Puller, for the plaintiff. 

Pearson and Buasell for the defendant. 



1830. 




The acceptor of an accom- 
modation-bill is a ()erson ^^ liw 
hie for the debV of the bank- 
rupt draper, withi the mean* 
ing of this statute. Ex parte 
Lobbon, 17 Yes. 334. Ex 
parte Youngs 2 Rose's B. C. 



46. 9 Yes. and Beam. 40. 
S. C. See also Stedman v. 
Martinnantj 13 East. 427. 
But bail are neither sureties, 
nor liable for the debt of a 
bankrupt. Hezces v. Moity 2 
Marsh. 192. 



IS6 

1820. 



OXFORD CIRCUIT. 



Monday 
March IS. 



The mere act 
of tearing a 
will doei not 
ofitielf 
aftioiinttos 
reToeation 
unlcfli it be 
aceompanied 
by the inten- 
tion of revok- 
ing. The in- 
tention if 
purely a ques- 
tion of fiict; 
and, if the in- 
tention were 
only incho- 
ate, and not 
completed, it 
does not in 
point of law 
amount to a 
rcTOcation. 



T 



Doe dem. Per&s t>. Pbrks and Others. 

HIS was an ejectment to recover various es- 
tates in the county of Stafford. 



The lessor of the plaintiff claimed as^ and was 
admitted to be the heir at law of one Charles 
Perks, late of WaUaU, in the county of Stafford, 
deceased. The defendants made title to .the pro- 
perty in question in the character of devisees^ 
under the will of the said Charles Perks which was 
made on the 20th of July, 1816. The lessor of 
the plaintiff did not dispute the making of the will^ 
nor impeach its validity when made ; but contend- 
ed that^ subsequently thereto^ it had been revoked 
by the testator. The evidence rdied npon^ to 
shew that it had been revoked^ was in substance as 
follows : the testator who had no children had 
adopted a person of the name of Isaac Newton, 
whom he had educated ; and^ on his attaining the 
age of majority^ he had admitted him into a share 
of his business. Being an ignorant person^ the 
testator was in the habit of applying to Newton to 
adjust any accounts delivered to him for settlement. 
On the 7th o{ August, 1816, a person of the name 
of Worrad called upon the testator for the purpose 
of arranging an account with him: but there being 
some mistake in it, which the testator himself could 
not rectify, and Jfewton being then absent from the 
warehouse, the testator requested Worrad to fetch 
him. On the return of Worrad with Jfewton, the 
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testator charged the latter with remissnesB and neg- ^^^J^ 
iect of duty, in absenting himself from the ware- 
house during the hours of business ; and, after 
some slight altercation between them, during which 
it appeared that the testator was exceedingly irri- 
tated, Newton said to the testator, " You scarcely 
do any thing for me.** This assertion increased 
the irritation of the testator: and he immediately 
unlocked the desk in which his will was contained; 
and, after taking it out, and saying that '^ he had 
made J^ewton a gentleman/' he tore it, whilst it 
was folded, twice in a cross direction, but not in 
such a manner as actually to separate it into parts. 
Wjhien the will had been thus torn, the testator did 
not throw it upon the ground, but retained it in his 
hand; and, in consequence of some conciliatory 
expressions which fell from Newton, his anger 
abated; and he folded it up, and put it in his pocket. 
Evidence was then given of frequent declarations 
made by the testator, subsequently to this supposed 
revocation, in which he recognized the devises and 
bequests made by him in the will as subsisting and 
valid; and seemed, notwithstanding the fact of its 
being torn, to consider the will as in aU respects 
unimpeached and unrevoked, stating, in a conver- 
sation he had in allusion to the tearing, ^' that 
there was nothing ripped which would be of any 
import, and that he would have it pasted toge- 
ther again.'* The testator died on the 20th July, 
1819 ; and, after his death, the will was found in his 
desk in its torn and mutilated state, without having 
been pasted together. The will was never repub- 
lished, nor was any codicil made declaring it to be 
effectual* 



I8S OXFORD CIRCUIT. 

1830« Jervis, for the defendants. This question will 

^^^*X^^ turn upon the word tearing used in the 6th sec- 

PuKs * tion of the 89 Car. 2. c. 3. (a) and the point to be 
V* determined will be whether or not the will was 

*^''* Ufm atdmo revoeandi. Both before and since the 
passing of that statute^ the act of tearing and can- 
celling has been considered to be an equivocal act; 
and its operation as a revocation depends upon the 
intenft with which it was done. To have the ef- 
fect in law of destroying the validity of the will^ 
the tearing or. cancellation must be shewn to have 
been done with the intention of revoking. In the 
case of Hyde v. Hyde, 1 Eq. Ca. Abr. 409. the 
testator had torn off the seals from a first will^ un- 
der the erroneous impression that a second will 
which he had made had superseded its operation : 
but there the mere act of tearing was held to be no 
revocation^ inasmuch as the animus revoeandi was 



(a) 29 Car. % c. 3. 8. 6. *< aU derises and beqaests of 

<^ And moreover no detise *^ lands and tenements shall 

<^ in writing of lands, te- *< remain, and continue In 

^^ nements, or liereditaments, ^^ force, until the same be 

<^ nor any clause thereof, <^ burnt, cancelled, iorti, or 

^^ shaU at any time after the ^< obliterated by the testator^ 

^^ four and twentieth day of '^ or by his directions in man- 

^^ June, A. D. 1677, be re* ^^ ner aforesaid ; or unless the 

^^ Tocable, otherwise than by '^ same be altered by some 

" some other will or codicil in •* other will or codicil in writ- 

^^ writing, or other writing ^^ ing, or other writing of the 

<^ declaring the same, or by ^^ doTisor, signed in the pre- 

" burning, cancelling, tearm^, " sencc of three or four wit* 

<< or obliterating the same by ^^ nesses, declaring the same : 

^' the testator himself, or In '^ any former law or usage to 

^' his presence, and by bis di- ^^ the contrary notwithstand- 

" rections and consent : but " ing," 
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wanting. So if a testator were by mistake to ism 
throw ink upon his will instead of sand ; although 
it might be a complete defacing or obliterating of 
the will, yet in point of law it would not have the 
effect of a revocation. Neither would it be a revo- 
cation of the last will if a testator, intending to can« 
eel a former will, were accidentally to cancel one 
subsequently made and meant to be his last will. 
Here the subsequent declarations of the testator, 
and a reference to the circumstances that accom- 
panied the act of tearing, shew that his intention 
of revoking the will was not completed at that 
time ; and, if not, the will still continues operative. 

W. E. Taunton, contra. The subsequent de- 
clarations of the testator, as to the supposed exist- 
ence of his will, cannot avail. It is clear that, since 
the statute of frauds, there cannot be an implied 
republication of a will. Wherever a devise lapses, 
or a will is revoked^ effect cannot afterwards be 
given, either to the one or the other, except by an 
instrument in writing, executed according to the 
provisions of that statute. The common and or- 
dinary way in which that is done is by a codicil, 
which not only re-animates the will, but gives to it 
an extended operation and effect. The testator 
on the 7th of August, 1816, cancelled and destroyed 
hifl will. And, if it were then destroyed, it was af- 
terwards incapable of being revived and made ef- 
fectual by any oral declaration. When once de- 
stroyed, no verbal declaration can afterwards ren- 
der it operative. If after its destruction the testa- 
tor had intended to give it effect, he might have 
done so either by a codicil declaratory of that ef- 
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18^. fect^ dr he might have re-published the will itself* 



Doxdem. 



The cases which have beea cited have no applica- 
^eiTks" tion to tbe present; beeaase^ in those cases no in- 
^* clination or wish to revoke existed. Here^ however^ 
Fkrks. ^ complete^ a perfect^ and a satisfied inclination to 
annul the efficacy of the will did exist. The case 
of Hyde v. Hyde is not analogous to the present. 
There the testator, not being aware of the imper- 
fection in the second will to pass real estates^ was 
tearing the seals off the first will ; and he was ar- 
rested in the progress of an unintentional destruc- 
tion. In every case, in which a tearing or cancel- 
lation has been held not to amount to a revocation, 
there has not been the slightest indicia of in- 
tent on the part of the testator to disappoint the 
bounty he had extended towards those claiming 
under the will. In every instance the tearing or 
cancellation was attributable to accident or mistake, 
and was not in the slightest degree referable either 
to intent or design. The tearing of the will in this 
case by the testator was not an act done accident- 
ally, but designedly ; and, whether it were done in 
a moment of passion, or after deliberate meditation, 
makes no sort of difference. The will is taken out 
of the drawer by the testator, with the intention at 
the time of annulling his own deliberate act; and 
the effect of the destruction which followed cannot 
be altered by the circumstance of his intending 
only to cancel it as far as regarded Newton. 
There cannot be a partial revocation of a will, by 
the act of tearing it. * Suppose that the testator, the 
moment after he had torn the will, had fallen a life- 
less corpse, could it have been contended that the 
will would have been effectual and operative ? And 
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if there ever existed a moment of time in which is^o. 
the will was rendered null and inoperative by the 
act and intent of the testator^ its provisions are in- 
capable of being re-established without a compli- 
ance with th^ requisitions of the statute of frauds. 
At the time of the testator's deaths the will is found 
in its torn and mutilated state, which does not 
strongly indicate an intention on his part that it 
should be revived. But^ whatever might have been 
his intention, unless that intention were consum- 
mated by an instrument of as high solemnity as the 
will itself^ the will has neither force nor efficacy. 

HoLROTD, J. The question to be decided in 
this case does not turn upon the validity of the 
will at the time it was made ; for it has been 
admitted, that it was legally and formally made : 
but it is contended that after it was made it was 
revoked; and the solution of that question/ it has 
been truly said, depends upon the provisions of the 
statute of frauds. The 5th section of that statute' 
requires that all devises and bequests of lands shall 
be in writing, and signed by the party devising the 
same, or by some other person in his presence, and 
by his express. directions; and shall be attested 
and subscribed in the presence of the devisor, by 
three or four credible witnesses ; or else it declares 
that such devises shall be utterly void and of none 
effect. The 6th section points out the methods of 
revocation, in which devises that are effectual and 
operative by the provisions of the 5th section shall 
be made. When, therefore, a devise is not in the 
form, and accompanied by the ceremonies required 
by the 5th section, it is null and inoperative ; and 
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jf^ ^ so when a deTise has been rendered inoperative by 
any of the methods of reYOcation^ pointed out in 
the 6th section^ it cannot be again set up unless the 
formalities prescribed by the 5th section are ob- 
served. The 6th section^ however^ does not enact 
ivhat shall be a revocation ; it leaves the law in that 
respect as it was before the statute : it merely de- 
clares by a negative enactment that certain acts, 
which before the statute amounted to a revocation, 
should not afterwards have that effect; and that 
no devise should be revoked otherwise than by 
the methods of revocation there enumerated. Nei- 
ther does that section make a tearing, merely and 
of itself, a revocation. A tearing is not a revoca- 
tion since the statute, if the same effect could not 
be ascribed to it before the statute passed. In the 
case of Hyde v. Hyde, there was a tearing of the 
will ; but it was heM not to amount to a revoca- 
tion, because there could not from the circum- 
stances of that case be any inference of an inten- 
tion to revoke. So the act of tearing may be in« 
tentional, and yet not amount io a revocation ; if, as 
was the case, in Onytma v. l)^er, (a) the tearing be 
ascribed to mistake. This, however, does not seem 
to be a case of mistake, for the tearing was in some 
degree, at least for some period of time, with the in- 
tention of destroying the effect of the will; and, if 
the destruction were complete, the subsequent de- 
cktrationa of the testator would be of no avail, since 
the will cottld not be again set up, except by a codicil 
or a re-publication of it, in the presence of three 



(«) I P. Wni. 345. 9 Vtfrn. 74ll. Prtc. in Ch. 450.S. C. 
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Witnesses. One question will therefore be, whether 1 S20 . 
there has been such a complete destruction of the ^'•^^^^'^^ 
will as to amount to a revocation, and that is ^p^kKr* 
purely aquestionof fact. If the testator intended v. 
by his acts wholly to revoke, the revocation will be ^'**'* 
complete : but, the question which arises upon the 
evidence, and which question alone renders the 
subsequent declarations of the testator admissible, 
is, whether he had proceeded as far as he intended 
in the destruction of the will If, after he had torn 
the will in the manner in which it appears from 
the evidence that he did, he had thrown it upon 
the ground, that might have been a circumstance 
from which to have inferred that the act of de- 
struction was complete. A case may be put of a 
person throwing his will on the fire, with the in- 
tention of burning it; and, in consequence of some 
observation made by a bye-stander, snatching it 
off again before it be burnt : there, although the 
will be scorched, I do not apprehend that it would 
amount to a revocation, since the act of destruc- 
tion by the testator would not in such a case have 
been completed. The question of intention, how- 
ever, is purely a question of fact ; and, therefore, 
exclusively within the province of the jury to de- 
cide. If the jury think that what the testator in- 
tended at the time he tore the will was completed, 
the heir at law is entitled to recover : but if they 
think that his intention at that time was not com- 
pleted, the question of law then arises ; and I am 
of opinion that it will not in point of law amount 
to a revocation. 

The jury found a yerdict for the defendants; 
Vol. I. O 
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1820. and> on an application in the ensuing term for 
^t!f'"'^C^^ a new trial, the Court refused a rule to shew 
PiBw, cause, (a) 

W. E. Taunton, Puller, and O. RuaeeU, for the 
lessor of the plaintiff. 

JervU, Pearson, and CampbeU, for the de- 
fendants. 

(a) Vide 3 Barnew. and Aid. 489. 



See 1 Roberti on WillS| 331, el seq. 
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1820. 



GLOUCESTER. 



Coram Holrotd^ J^ 



DoE^ dem. Jsfferies and Another^ v. Whittick. Thuniay, 

March 90. 

THIS was an ejectment to recover a piece of a tenant dit- 
land in the parish of Biiton, in the county of liun? Ii!!*^ 
Gloucester. '*°^*^r?,;\ 

not entitlea 
to a notico to 

The case of the lessors of the plaintiff being ^^^ 
closed^ tF. E. Taunton, for the defendant^ said^ he 
should prove that the person through whom they 
claimed held the premises in the character of tenant 
only to the defendant : whereupon 

Jervis, for the lessors of the plaintiff^ insisted 
that the defendant myst shew a regular^determina- 
tion of the tenancy by a notice to quit. 

HoLROYD> J* I think a notice to quit is in this 
case unnecessary. The lessors of the plaintiff claim 
the land in question as their own freehold; and 
such an assertion of right ou their parts operates 
as a disclaimer of the title of their landlord^ and 

02 
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1820. consequently amounts to a forfeiture of the lease^ 
^^\^^ or subsisting tenancy. 

JfiFFERIES, 

,^ ^' The defendant had the verdict. 

Whittick. 

Jervis and PuUer, for the lessors of the plain- 
tiff. 

W. E. Taunton and Ludlow, for the defendant. 



Set Do€ d. DiUan t. Parker^ ante^ p. 180. 



JSil^ii, Phillips and Another v. Fban&lik. 

ifabiliofex- fXlHIS was an action against the acceptor of 
accej^, JL two bills of exchange^ which had been ac- 
partkuli'* cepted payable at a particular place, 

place, in an 

?hc'ac<^5!* The plaintiffs did not prove that the bills, when 
the plaintiff j^g had been presented for payment at the place 

mustproTC i • i i , , i 

thai it was at which by the acceptance they were made paya*» 
Si^eforpay- ^'^^ ^"^ ^" ^^^ calculation of damages they claimed 
meuMn order interest on the bills from the time of their having 

toentiUehim- , ,. , , 

self to inter- been dishonoured. 

est 

HoLROYD, J. I do not think you can support 
your claim to intwest. However unnecessary it 
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may be to prove a presentment for payment at the ^ ^^ 

particular place^ in order to entitle you to recover 

the principal sum secured by the bill^ I think that 

the right to interest depends upon a different con- FaANKLiK. 

sideration. To entitle you to that, you must shew 

a presentment 

The plaintiffs had the verdict 



HlSCOCKS V. WiLMOT. Same Day, 

DEBT on the 2 and 3 Edw. YI. c. 13. for not in an action 
setting out tithes. Sf.teirin" 

the2and3 

The case for the plaintiff was composed in part for^otsettin^ 
of a claim for small tithes, subtracted from the vi- Ji^^S* ^St^ 

carage of where they had accrued due. either pro- 

Of this vicarage it appeared that the Reverencl dowmentfor 
' Macdonald was the vicar, and the plain- P''9^t* P^®" 

* f cnptivc pcr- 

tiff was his lessee or farmer. In support of this ceptionoftho 
claim the plaintiff did not produce any written en- ^ ^' 
dowment, nor did he shew any perception of the 
small tithes by the vicar : whereupon 

Jems and Campbell; tor the defendant^ insisted 
that the plaintiff had not established any title to 
the small tithes. The right of the vicar to tithed 
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i8io. of that description can only be evidenced by a 
_ ^^^^ written endowment^ or by the constant percep- 
ts, tton of such tithes which pre-supposes an en- 
WiLMoT. dowment. 

HoLROYD, J. Without the production of the en- 
dowment^ or proof of a prescriptive perception of 
the small tithes by the vicar and his predecessors^ 
I cannot conclude^ as a necessary inference of law, 
that the vicar is in this case entitled to the small 
tithes. Generally speaking a vicar is endowed 
with the small tithes of the vicarage: but his title 
depends wholly upon the endowment, or upon 
prescription and usage which are evidence of an 
endowment. And it does not follow as a necessary 
consequence of law, that the vicar can in all cases 
claim against the rector the small tithes arising 
within the vicarage. Without evidence, there- 
fore, either of an endowment or of prescriptive 
enjoyment, I do not think, that the plaintiff can 
make out his claim to the small tithes. 

The plaintiff afterwards proved payment of a 
small sum to the vicair as a composition for the 
small tithes, and had the verdict. 

W. E. Taunton and Ludlow for the plaintiff. 

Jervia and Campbell for the defendant. 



In Green t. Justin^ Yelv. 
86. it is said, that << no tithes 
de jure belong to the ?icar; 
but only on an endowment or 



prescription, which ought to 
be shewn ex parte the Ticar : 
and the Court cannot intend 
it ; for the Ticarage is a dimi- 
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Bvtton and impairiag of the 
parsonage, of which the Court 
will not take notice, unless 
the parties shew it." See also 
Carte t. Ball^ 3 Atk. 499. 
Where, however, i the Yicar 
is endowed with the small 
tithes, the parson cannot pre- 
scribe against the endowment* 
Spring's case, Moore 761. 



Fringe t. Child, Ibid. 780. 
And although there be no 
written endowment ; jet if the 
Ticar has been in the percep- 
tion of all the small tithes, the 
Court will presume him en- 
titled to all small tithes of 
modern introduction. Patfne 
T. Powktt J $Girm. 1247. 



182a 



fliSCOCKS 

V, 
WlLMOT- 



Blannin and Another v. Taylor and Fisher. 

ASSUMPSIT for work and labour, and mate- 
rials found. Taylor pleaded the general 
issue^ and Fisher pleaded his bankruptcy and cer- 
tificate. 

The plaintiffs, in support of their case, called a 
witness who, being examined on the voir dire, 
stated that he was a creditor of Fisher^s. Where- 
upon, 

Peake, Serjt., for the defendant Taylor, ob- 
jected to his competency as a witness. Fisher 
was at all events liable to the plaintiffs. By his 
plea he admits a former liability ; but says, that it 
has been discharged by his bankruptcy and certifi- 
cate : and the testimony of this witness being of- 
fered to establish a joint contract, the effect of it, 
if established, will be that of lessening the burden 



JfiMMbjr, 
A]^ Sd« 

The statute 
49 Geo. 3. c. 
131. s. 14. 
which enacts 
that creditors 
who shall 
haye hrought 
an action 
against the 
bankrupt 
shall not he at 
liberty to 
proye under 
the commis- 
sion without 
relinquishiDg 
such action 
extends to 
preyent a cre- 
ditor, who is 
suing two 
partners, from 

Sroying his 
ebt under a 
separate com- 
mission issued 
against one. 



«oa 



18^0. 



Blamnik 

V. 

Tatlob. 



OXFORD CIRCUIT. 

on FUker^s estate^ and thereby of increasing tbr 
fund out of which his own debt is to be paid. The 
creditor^ therefore^ has a direct interest to establish 
that the contract in question was joint. 

♦ 
HoLROYD^ J., ruled that, by suing Fisher and 
Taylor jointly, the plaintiffs had made their elec- 
tion not to prove their debt under the commission 
issued against Fisher; and, therefore, that the 
verdict in this action could not affect the interests 
of Fisher's creditors. 

Jervis and Ludlow for the plaintiffs. 

Peake, Serjt., and Puller, for the defendant 
Taylor. 

Rigl>2f> for the defendant Fishtr. 



A creditor may, however, partner'8 commission* Heath 

sue the solrent partner, not* t. Hatty 4 Taunt. 326. See 

withstanding he proves the also Young t. Hunter^ 15 

joint debt under the bankrupt East. U% 
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VoYCE V. VoYCE and Others. !^S%: 

April Mhi 

HIS was an action of trespass for breaking One tenant in 
and entering the plaintiff's close, and grub- h^c may * 
bing up a hedge. Pleas, the general issue and "^^^^ 
liberum tenementum. his co-tenant, 

if the latter 
grub it op. 

On the trial, it appeared that the defendants were ^|f *™®7^hg 
tenants in common with the plaintiff of the hedge, hed^emajbe 
and of the close of land on which it stood, and that the general it^ 
the defendants had grubbed up the hedge. . ■^®- ^^ . 



common can« 



HoLROYD, J., ruled that a tenancy in common fneTidenceT 
could not be given in evidence under the plea of ^^^^^ 
liberum tenementum. It would have been receiv- nementum. 
able in evidence as a justification under the gene- 
ral issue, if the defendants had merely exercised 
that right of ownership over the subject matter of 
the tenancy in common which every tenant in 
common may lawfully do; such as clipping the 
hedge. But as the hedge itself had been de- 
stroyed, the act of destruction rendered it impossi- 
ble for the plaintiff to exercise his rights as co- 
tenant in common with the defendants; and, there- 
fore, it could not be justified. 

The Plaintiffs had the verdict. 



An action on the case, in lie by one tenant in common 
the nature of watte, will not against another tenant in com- 



^os 
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VOTCK 



mon for cuttiog trees of a 
proper age and growth, be- 
cause that would haTe the ef- 
fect of enabling the one to 
preTent the other's taking the 
fair profits of the estate. MoT' 
ijfn T. KnowlfySi 8 T. R. 145. 
Neither can one joint tenant, 
or tenant in common of a per- 
sonal chattel, maintain tres- 
pass or troTor against his co- 
tenant for the chattel, if it 
continne in the possefsion of 
the latter, since the posses- 
sion of one is the possession 



of both. Co. Litt. 200. a. 
Brown t. Hedges, I Salk. 
290. HoUiday t. Camsell, 1 
T. R. 658. Bull. N. P. 34. 
But where the chattel is so 
disposed of as to render it im- 
possible that the plaintiff 
should ever take and use it ; or, 
in other words, where the chat- 
tel itself has been destroyed, 
there trespass or trover will 
lie. Co. Litt. 200. a. b. Fen- 
fdngB T. Lord GrenviUcy 1 
Taunt. 241. HetUh t. Hub* 
bardy 4 East. 121. 



fFedneiday^ 
JprU&th. 



BiNFiELD^ Assignee of Gum^ a Bankrupt^ v. 
Turner and Others. 



A creditor of V ■ iHIS was an action of trover. 

a bankrupt j 

may be asked "*• 

questions; the A notice had been given under Sir Samuel Ro- 
which cannot .mUhf's act^ 49Geo. 3. c. 131. : and^ in orderto prove 
Shjertk»n^that *^® petitioning creditor's debt^ a witness was 
they are sway- called, who was asked, whether he had in his pos- 
notwithstand- scssion a bond ; which question he answered in the 
communicate ^cg^t^ve. He was then asked, to whom he had 
information delivered it. This witness, on his examination on 
commi8§ion the voir dire, by the counsel for the defendant^ 
temed^There- ^^^^^ ^^^^ ^^ ^^^ ^ Creditor of the bankrupt's. 

fore a creditor 

may be asked if he has in hii custody the houd on which the petitioning creditor*! 

debt was founded ; and if not, to whom he has deliyered it 

2 
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Jtervis and Campbell, for the defendants^ there- IMO. 
upon objected to his competency to answer the 
questions which had been put. Being a creditor^ 9. 
the witness has an interest to support the action ; Tu»i«». 
and^ by his answering the questions^ he supplies the 
plaintiff with information^ which will enable hire to 
make out his case. 

HoLROYD^ J. I think the questions which have 
been put are wholly free from objection. A cre- 
ditor is only incapacitated from being a witness on 
the score of interest ; and the reason why the law 
disables an interested party from giving evidence 
u, that suspicion at least must necessarily attach 
to testimony coming from such a source. But the 
principle of law^ which excludes persons interested 
in the event of the cause from being witnesses^ 
does not apply to the questions which have in this 
case been propounded^ because the only effect that 
the answering of them can have will be to enable 
the plaintiff to ascertain in whose custody the bond 
is. That instrument must itself be produced^ be- 
fore the plaintiff can advance his case ; and^ when 
produced^ it will speak for itself. The witness, by 
his testimony, merely informs the plaintiff of a fact; 
and the communication of that fact cannot possibly 
be open to the objection, that it is either swayed or 
biassed by interest. 

The defendants had the verdict. 

W. jE. Taunton and Puller for the plaintiff. 

Jervis and Campbell for the defendant. 



S04 . 
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In cases of bankrnptcy, a 
ereditor being obTiously in- 
terested in the increase of the 
divisible fand of the bank- 
rupt) he cannot dnring the con- 
tinnance of that interest be 
admitted as a witness to in- 
crease the fund. Williams t. 
Steoensy 2 Campb. 501. Nei- 
ther is he admissible as a wit* 
ness to proTe the act of bank- 
ruptcy, whether he has or has 
not proved his debt under the 
commission, since such a pro- 
ceeding is eTidentlj favour- 
able to creditors, inasmuch as 
it appropriates immediately to 
the satisfaction of the bank- 
rupt's debts that which can 
only be reached remotely and 
partially by the process of the 
common law. Adamsy^MaH- 
kitiy 3 Campb. 543. Ex parte 
Otbomey 1 Rose, B. C. 387. 



392. Crooke t. Edtoardiy S 
Starkie, N. P. C. 302. Un- 
less, indeed, he release his 
debt to the assignees, which 
alone, without a release to the 
bankrupt, will render him 
competent. Koopes t. C/up* 
many Peake's N. P. C. 19. 
Ambrose t. CUndoftj Rep. 
temp. Hardw. 267. So the 
competency of a creditor to 
support the commission will be 
restored by his having Sold his 
debt, after he has proved it, 
his interest being nominal 
merely. • Granger v. Furlong^ 
2 Blackst. Rep. 1273. And 
as his interest is merely nomi« 
nal, he will likewise be a com- 
petent witness to increase the 
fund out of which the debt is 
to be paid. Heath v. HaU^ 4 
Taunt. 326. 




CASES 

ARGUED AND DECIDED AT 

N I S I P R I U S 



IN TH£ 



COURT OP COMMON PLEAS, 

AT THE ADJOURNED SITTINGS BEFORE EASTER 
TERM, I GEORGE IV. 18«0. 



Benson and Others v. Maitland. Mimday, 

JprUill 

THIS was an action on a policy of insurance, insurance 
dated the 28th of July, 1818, on the ship I totenol^' 
Canada, at and from Liverpool, to her place of »°d adjust- 
loading in the river Saint Lawrence, and thence whilst the po- 
back to Liverpool. The loss was averred, and was In^t^ei'^Jnds, 
admitted to have been « total loss, eme the 

name of an 
underwriter 

It appeared, that an adjustment had been signed [[p™ debit ^ 
by the defendant ; and that [at the time of the him' with the 
adjustment the policy was in the hands of the the assurS^* 

credit for it. 
The assured howeyer not having recognized the adjustment, the underwriter still 
continues liable to him for the loss. 



Benson 

V. 
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I8i0« brokers who effected it. Admissions were then 
read^ which stated that the defendant had put his 
initials to the memorandum of adjustment en- 
Maitland. dorsed on the policy^ and had struck a pen 
through his subscription at the foot thereof; 
that^ immediately upon his putting such initials, 
and striking his pen through the subfiicription, 
the defendant gave the brokers credit in account 
for the loss in question ; and they not only de- 
bited the defendant in account with the loss, but 
also gave the assured credit for it. It was then 
proved that, at the time of the adjustment, the de- 
fendant was indebted to the brokers, to the full 
extent of the sum claimed in the present cause, 
and that he continued so indebted until their bank- 
ruptcy. There was a running account between 
them, which used to fluctuate and vary, and which 
had frequently been in favour of the defendant. 
The sum at which the loss in question had been 
adjusted had not been actually paid. It was 
stated to be a universal practice at Lloyd's, in the 
case of an adjustment, for the broker to debit the 
underwriter with the adjusted sum ; and to give 
credit to the assured for the same sum; and likewise 
to omit calling upon the underwriter for payment, 
until after the expiration of one month from the 
time of the adjustment. If, however, the underwriter 
should fail in the interval between the adjustment 
and the expiration of the month, the broker does 
not consider himself responsible to the assured. 
When the underwriter's liability is at an end, it is 
usual to take his name off the policy, by running a 
pen through his subscription. It was not proved 
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that the plaintiffs had recognized the mode in which I8^ 
the adjustment had been made and settled in this 
instance. 



Benson 
MaitiiAnd. 



Vaughan, Serjt.^ for the defendant^ contended 
that the assured were bound by the settlement 
made by their broker. The policy being in the 
hands of a person who had authority to sign the 
adjustment^ he has adjusted and settled the loss. 
It cannot be necessary that in every case there 
should be actual payment in order to discharge the 
underwriter. If the loss be settled in account with 
the broker^ who is the known and authorised agent 
of the assured^ that will be sufficient^ and will be 
binding upon the assured. Here the loss is not 
only adjusted^ but the name of the underwriter is 
taken off the policy, which shews that his liability 
was considered to be at an end. The broker is 
^lone responsible to the assured. He gives him 
credit iii account for the loss; and is thereby 
estopped from saying, that he has not received it. 
The learned serjeant relied upon Edgar v. Bum" 
stead, 1 Campb. 411. and Andrew v. Robinson, 
3 Campb. 199. 

BuRROUGH, J. There can be no doubt but 
that by law the assui*ed, and not the broker, is cn^- 
titled in an action on the policy to recover from the 
underwriter the amount of the loss, or the sum at 
which it has been adjusted; and that right cannot 
be taken away except by some inveterate and uni- 
versal custom. It is not pretended that any such 
custom has prevailed ; and, therefore, I think there 
is no possible question in the cause. If there had 



Maitland* 
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^^^^1/ ^^^^ ^°y i^cog^nition or adoption by the assured of 
^^anon *^® mode in which the broker adjusted and settled 
V. the loss with the defendant^ that might have al- 
tered the case : but^ in the absence of any such 
recognition or adoption^ the question must be go- 
verned by general principles ; and I am decidedly 
and clearly of opinion that the plaintiffs are en- 
titled to recover. In the cases which have been 
cited circumstances existed which plainly distin- 
guish them from the present. 

The plaintiffs bad the verdict; and a bill of ex- 
ceptions, which was tendered by the defendant's 
counsel, was afterwards abandoned. But in the 
ensuing term a motion was made to set aside the 
verdict and have a new trial, and also to open 
the consolidation rule, on the ground that the pre- 
sent case differed from other causes on the same 
policy which were stated in the consolidation rule; 
the amount between the broker and the under- 
writer being against the underwriter to the full 
extent of the sum claimed in the present cause; 
whereas in the others the account was in favonr of 
the underwriter either in whole or in part. The 
court intimated a very strong opinion in favour 
of the plaintiffs ; but, conceiving that the question 
as a matter of usage must be capable of full and 
entire proof on another trial, they suspended 
their judgment in this case, and allowed the 
underwriters to open the rule, and defend in two 
other cases. 

Lens, Taddjf, Serjts., and CampbeU, for the 
plaintiffs. 
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Vaughan, PeU, Serjts.^ and F. PoUock, for the i820. 

defendauts. ^^<^^^^^^ 

Benson 

Maitland. 
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WORCESTER. 
Goram Best^ J. 



Wednesday, 
July 19. 



An indict- 
meot against 
a bankrupt 
under Stat. 5 
Geo. S. c. SO. 
for not ma- 
king a full 
disclosure of 
his estate, 
should truly 
set out Uie 



Rex V, BURRA8T0N. 



THIS was an indictment against the prisoner 
on the statute 5 Geo. 2. c. 30. for not makings 
a full and true disclosure and discovery of his 
estate and effects. 



In the indictment it was averred that '^ after- 
wards^ to wit on, &c. a notice in writing signed by 
hTg hfiTto ''' the major part of the commissioners was, according 
to the direction of the statute delivered to the said 
William Burraston personally, to wit at, &c. that 
the said commission of bankrupt had issued against 
him and that he had been declared bankrupt, and 
the said William Burraston was, by the said com- 
missioners last mentioned, thereby summoned and 



surrender. 

Therefore 

where the 

indictment 

averred that 

the notice 

required the 

bankrupt to 

surrender &c. 

pursuant to 

Stat. 5 Geo. 2. 

entitled &t, and on the production of the notice it app 

49 Geo. 3. was substituted for that of the 5 Geo. S,*. hek 



iared, that the tiUe to the 
that the variance was fatal. 
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required personally to be and appear and surren- i820. 
der himself to and before the major part of the ^^^^v*^^"^^ 
commissioners in the said commission named^ on ^^ 
the 1st day of April, in the 59th year of the reign BunRAstoN; 
of King George the 3d^ the 2d day of April in the 
same year^ and the 27th day of Aprit in the same 
year, at 13 o'clock at noon of each of the said 
days, .at the Hop Pole Inn, in the city and county 
of Worcester^ then and there to be examined, and 
to make a full disclosure and discovery of all his 
estate and eflFects, according to the directions of 
the several statutes made and then in force con- 
cerning bankrupts, and particularly the statute 
passed in the 5 Geo. 3. entitled ^ An Act to prevent 
the committing of frauds hy Bankrupts* " 

On the production of the notice it appeared that 
the title to the 49 Geo. 3. viz. '' An Act to alter , 
and amend the Laws relating to Bankrupts/' had 
been substituted for that of the 5 Geo. 3. ; where- 
upon, 

Campbell for the prisoner, insisted that this lyas 
a fatal variance, and 

Best, J. (after communicating with Mr. Justice 
Richardson) allowed the objection, and directed 
the prisoner to be acquitted. 

The notice was personally served upon the An allegation 
bankrupt at his dwelling house, and the indict- ^J^i^crof * 
ment alleged a personal service, without stating *^®'*,^*'^.^ 

seems, be 
accompanied by an ayerment tbat the bankrupt was al^tbe time a prisoner. 

P 2 
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ism. whether the bankrupt was at the time in confine- 

^"^^^^^^ ment or not. It was objected^ that as the statute 

" 5 Greo. 2. c. 1. (a) pointed out two modes of ser- 

BuRRASTON. vice^ viz. one at the usual place of abode of the 

bankrupt^ and the other a personal service in the 

event of his being in prison^ the indictment should 

also have alleged that the bankrupt was a prisoner 

at the time of the service. 

Best^ J. was inclined to think the objection 
valid. 

Russell and Ryan for the prosecution. 

Taunton, Campbell and Chilton, for the prisoner. 



(a) This act is repealed by by the 112th chapter of the 
the 6 Geo. 4. c. 1 6. bat the sec- latter statute, 
tion in question is re-enacted 
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STAFFORD. 



HiGHAM 1?. BaDDELY. SStl' 

ASSUMPSIT for work and labour. Pleas non Tender of 
assumpsit and a tender. Issue was joined ^^"^good! 
upon a tender of the sum of £20. Y^JfJ^ **»« ^ 

'^ debtor at the 

time required 

It appeared from the evidence in support of the to^signa^i^i 
tender^ that the parties havinsr met at the office of ««'?'» ^^ich* 
the attorney for the defendant^ the sum in question that the sum 
was offered to be paid, but the attorney at the JhSbJjT^ 
time produced a receipt, which he required the ^ue- 
plaintiff to sign, and which receipt expressed that 
the sum tendered was to be received as the balance 
of the plaintiff's detnand. 

Campbell, for the plaintiff, insisted that the 
tender was insufficient. In Shepard v. Harris, 4 
Camp. 445. it was ruled by Mv. Justice Holroyd, 
that where a sum was offered to the plaintiff in 
full of his demand, and a receipt required, such 
an offer did not constitute a legal tender, because, 
if more was due, the receipt would be prima facie 
evidence of a renunciation of the residue. So, in 
a recent case. Lord C. J. Abbott decided, that a 
requisition that the creditor should receive the 



Hicham 

V, 
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1890. sum tendered in full of his demand^ invalidated 
the tender. The question is not whether a re- 
ceipt may be required for a payment^ leaving open 
Baddelt. the creditor's right to any additional claim^ but 
whether an offer of payment can be clogged with 
a condition^ that it shall be accepted by the ere* 
ditor as the balance due to him. 

Ptdletj contra. The plaintiff^ to have avoided 
the effect of the tender^ should have objected at 
the time to sign the receipt. Not having done so^ 
the case is precisely the same as if the tender had 
been made in bank notes^ without a receipt being 
required. There the tender would be good^ if no 
objection should at the time be made on that spe- 
cific ground. Grighy v. Oakes, 2 Bos. and Pul. 
526. Wright v. Reed, 3 T. R. 554. The plain- 
tiff should have objected to sign the particular 
receipt, and have offered to give one acknow- 
ledging simply the payment of the money, and 
having omitted that precaution, he cannot now 
object to the tender. 

Best, J. I am of opinion that the tender in 
this case was insufficient. A conditioh was an- 
nexed to it which destroyed its effect. To render 
a tender effectual and legal, it must be unqualified 
and not be fettered with any condition. If the 
offer of payment had not been accompanied by a 
requisition which, if complied with, might have 
affected the right of the plaintiff to an ulterior 
demand, it would have supported the issue; but 
as it was accompanied by such a requisition^ and 
one which the defendant had no right to exacts the 
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oflfer becomes conditional^ and consequently does ig^o. 
not fall within the legal definition of a tender. 



The plaintiff had the verdict. 



HiGHAM 

V. 

Baddely. 



Pearson and Campbell for the plaintiff. 
PtUler for the defendant. 



In Evans v. Judkinsy 4 
Camp. 156. it was ruled, that 
an oflfer to pay a sum of money, 
with a condition that it should 
be accepted as the whole ba- 
lance due, when a larger sum 
was claimed, did not amount 
to a legal tender of the sum 
offered to be paid. So in Chc" 
minant v. Thornton^ 2 C. and 
P« dO. ft tendet •f a svn in 
full of the plaiBtifl^'s demand 
was held insufl&cient; and that 
it made no difference that the 
tender was made by a stranger, 
because it must be taken to be 



on the behalf of the person 
who owed the money. And 
where there was no actual 
offer, but the money was pro- 
duced, and an inquiry made 
if the party had a receipt, it 
was held not to be sufficient 
to support a plea of tender. 
Ryder v. Lord €• Towmendy 
7 D. and R. 119. A tender 
to be good flUfolild lea^e it Open 
to ike Ode party to say that 
more is due, and ,to the other 
that the sum tendered is suffi- 
cient. Peacock v. tfichersony 
2 C. and P. 51. n. 




OXFORD CIRCUIT. 



SHREWSBURY. 



Coram Richardion^ J. 



^^j,' Elus v. Elui. 

^i^ • A SSUMPSIT for goods flold and delivered. 

when to be XjL 
considered an 
agreement 

and when a To shcw that Credit was given to his son, and 

note. that the cart, v^hich was the subject matter of the 

action, was sold to him, the defendant produced 

the foUowing instrument, which was stamped with 

a sixpenny receipt stamp : 

^^ I, Robert Ellis, jun. do this day bargain and 
agree with my uncle, William Ellis, to give him 
51. for a cart for the use of my father, and do 
hereby promise and agree to pay him the said 
William Ellis, without fail in three weeks from 
the date hereof. 

'' Robert Ellis, jun." 

Russell for the plaintiff, contended that the in- 
strument was a promissory note, and that being 



Ellis 

13. 
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written on a receipt stamp it was not receivable 1820. 
in evidence. In Chadioick v. AlUn, Stra. 706. a 
memorandum in the following form^ '' I do acknow- 
ledge that Sir A. G. has delivered to me all the Ellis. 
1)onds and notes for which 400Z. was paid to him 
on account of Colonel S. and that Sir A. delivered 
me Major G.'s receipt and bill on me for \0L 
which 10/. and IW. 5^. balance due to Sir A., I 
am still indebted and do promise to pay^'' was^ on 
demurrer to the declaration^ adjudged to be a 
valid note within the statute. The criterion is 
whether the instrument itself contains an absolute 
promise^ or what amounts to an absolute promise 
of paymentj for if it does it is a promissory note. 
Here there is such a promise expressed on the ' 
face of the instrument^ and the only diflFerence 
between this note and one in the ordinary form is, 
that in this the consideration is stated. 

Richardson, J. 1 think the instrument in ques- 
tion an agreement. If it were to be held a pro- 
missory note only, every written memorandum for 
the purchase of goods, where payment is stipu- 
lated to be made at a future day, would be a 
promissory note. 

Russell for the plaintiff. 

Pearson and West for the defendant. 



The statute 3 and 4 Anne, encouragement of trade and 

C. 9. 8. 1. has received a liberal commerce. It has however 

construction as being a reme- been held to extend 'to such 

dial law, and one made for the notes only, as contain an abso- 



818 
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1 S^ ^^^^ promise to pay money at all 
i^*V^^/ events where no contingency is 
ELUf interposed; Colchany.Cookey 
V. Willes, 398; and where, in 

Ellis. d^^ language of the statute, 
the money at the time of the 
giving the note, becomes doe 
and payable by virtue thereof, 
and not where it becomes 
due and payable by virtue of a 
subsequent contingency, which 
may perhaps nevei happen, in 
which case the money would 
never become payable. On 
this ground the following notes 
have been adjudged not to be 
negotiable notes within the 
statute, vf s;. A promise to pay 
A. B. £ value received, 
on the death of C. D. provided 
he leaves either of us sufficient 
to pay the said sum, or if we 
shall be otherwise able to pay 
it. Roberts v. Peake^ 1 Burr. 
333. So a promise to pay A* 
or B. and C. a certain sum 
value received. Blanckenha- 
gen V. Blundellj 2 B. and A. 
417. So a promise to pay mo^ 
ney, within so many days after 
the maker of the note should 
,marry. Beardesky v. Bald" 
rein J Stra. 1151. So where 
the promise was to pay a cer- 
tain sum on the sale or pro- 
duce, immediately when sold, 
of the White Hart, St. Albans, 
Herts, and the goods therein; 
the declaration averred the 
sale of the house and goods; 
yet it was holden, that the 



note could not be declared on 
as a negotiable note under the 
statute, because the money was 
to be paid only on a contin- 
gency. HiU V. Halfordj 2 
Bos. and Pul. 413. And see 
Carlos V. Fancouriy 5 T. R. 
483. But a note promising to 
account with A. B. or order, 
has been construed as a pro- 
mise to pay A, B. or order, 
and within the nKaniag of the 
statute. Morice v. Lea^ 1 
Stra. 629, Ld. Raym. 1306, 7. 
So a promissory note payable 
to B» (omitting the words 
'' or order'*) three months af- 
ter date, was holden a good 
note within the statute, and it 
was adjudged, that it might 
be declared on as such by the 
payee. Smith v. Kendal^ 6 
T. R. 123. Moor v. PaiVi, 
Ca. Temp. Hardw. 28d. So 
where the promise was by A. 
to pay so much to B. for a 
debt due from C to B. it was 
holden, that it was within the 
statute, being an absolute pr6- 
mise, and every way as nego- 
tiable as if it had been gene- 
rally for value received. Pop^ 
plewell V. Wilson^ Stra. 264. 
And where the note set forth 
in the declaration was ^ I do 
acknowledge myself indebted 
to A. in £ to be paid on 
demand, for value received :" 
on demurrer to the declara- 
tion, the court, after solemn 
ai^ument, held that this was 
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a good note within the 8ta« la a lease would amount to s^ X830* 

tute, the words ^^ io be paid '' covenant to pay rent. Cas^ 

amounting to a promise to pay ; borne v, Duiiony Selw. N. P« 

observing, that the same words 378. 




Coram Best^ J. 



Rex v. Datis. Sama Jhy. 

THIS prisoner was tried and convicted at the if on arraign- 
last assizes for a burglary. On his being ^uer pSJ^ists 
arraigned he refused to put himself upon God and ^ij*^*°f j^ 
his country^ but persisted in saying he would be by hh king 
tried by bis King and his Qountry. Hotroyd, J. tr'y, and re-"" 
who presided at the trial, doubting whether the fuses to put 
conviction was proper in consequence of the pri- his trial in 
soner not having put himself upon his trial in the wayr^Tiif 
ordinary form, postponed passing sentence. And "^t invaii- 

now viction. 

Best, J., on the prisoner being placed at the 
bar, stated that Mr. J. Holroyd had communicated 
with himself and other Judges on the subject, and 
they were all unanimously of opinion that the con- 
viction was proper. His lordship then passed the 
usual sentence of death. 



Arraignment may be with- his hand. Re<» v. Radcliffcy 
out the prisoner's holding up 1 Bla. Rep. 3. It is a mere 
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Rex 

V. 

Davis. 



ceremony for making known 
the person of the offender to 
the conrt. 2 Hawk. c. 28. s. 
2. And if he answer that he 
is the same person, it is suffi- 
cient Id. ibid. By Stat. 12 



Geo. 3. c. 20. if, upon arraign- 
ment, a prisoner makes no 
answer at all, and will not 
plead, he shall have the same 
judgment as if he had con- 
fessed the indictment. 



Friday, 
Jui^ 28. 

Where, in a 
lease, a power 
of r^-entry 
for a breach 
of covenant 
is reserved to 
the lessor, a 
forfeiture 
may be wai- 
ved. Jliter 
where the 
lease is de- 
clared 'abso* 
lutely void. 



E 



Doe dem. Bryan v. Banks. 

JECTMENT for a coal mine and premises 
at Brosely. 



The defendant was assignee of a lease of the 
premises^ amongst the provisoes in which was 
one, that in case the rent and royalties reserved 
should be in arrear for thirty days, being first 
lawfully demanded and no sufficient visible distress 
on the premises, the lessor should be at liberty to 
re-enter. There was also a proviso that if the 
mine should cease to be worked for two years 
consecutively, the lease should be void. It was 
proved that the defendant had ceased to work the 
mine for upwards of two years previously to the 
bringing this ejectment, and his counsel in answer, 
proposed to shew that the lessor of the plaintiff 
had accepted rent subsequently to the time when 
the forfeiture accrued. 



Richardson, J. intimated an opinion, that such 
acceptance of rent would not set up the lease. 
By the terms of the lease, it was rendered abso- 
lutely void on a cessation of working for two 
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years. The distinction was, where the lease was 
rendered void, and where only voidable, and a 
power of re-entry reserved on the doing, or the 
omitting to do, a particular thing. In the former 
case no act of the lessor could renovate the lease, 
but in the latter the forfeiture might be waived, if 
the lessor, with a knowledge of it, received rent 
subsequently accruing due, or did any other act 
acknowledging a subsisting tenancy. 



1820. 




The plaintiff had the verdict* 

Pearson and Campbell for the lessor of the 
plaintiff. 

Jervis and Ludlow for the defendant. 



In Bac. Abr. Tit* Leases, 
T. 2. the doctrine on this sub- 
ject is thus stated : ^^ As the 
courts adhere strictly to the 
precise words of the condition 
in order to prevent a forfeiture, 
so where a forfeiture hath ma- 
nifestiy been committed, they 
will not allow the lessor to 
take advantage of it, if they 
find that he has afterwards 
done any act which amounts 
to a waiver of it. Acceptance 
of rent bath been adjudged to 
be an act of this kind; but 
then, in order to give it this 
effect, |t must appear, that at 
the time the lessor received 
the rent, he had notice of the 



forfeiture : for it would be ab- 
surd and a most unwarrantable 
conclusion, to infer from the 
mere receipt of the rent, that 
he meant to remit a forfeiture 
he had never heard of. How- 
ever, when we say that a for- 
feiture may be waived, we 
must be understood to con- 
fine ourselves to those cases, 
where by the terms of the 
contract, the estate, upon the 
tenant's doing or failing to do, 
what he has stipulated to do 
or abstain from, is only deter- 
minable, not where it abso- 
lutely determines ; where the 
lease is only Toidable, not 
where it is merely void. In 
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IMO. 



Dott d^m* 
Betait 

BAKK9. 



the ene CMe, the forfeiture is 
incomplete^ fome act of the 
lessor is necessary to perfect 
it ; that is, to speak more cor- 
rectly^ tto forfeiture is actually 
idcomd In the Instant^ only a 
right of aToidiof the lease ac*< 
craes to the lessor, which right 
he may waive as he may any 
other right that is merely per- 
sonal and conventional.. In 
the other case, the contract is 
at an end, the toie Is deter* 
mined; it is a nullity; the 
lessee has no interest upon 
which the will of the lessor 
can attach." See also Co. 
Litt. 215 a. But a waiver 
of one forfeiture incurred by 
breach of covenant, will not 
be a waiver of a second for- 
feiture incurred by another 
breach of the same covenant. 
Therefore where a right of re- 
entry was reserved on a breach 
of covenant not to underlet, it 



held that the lessor 
entitled to re-enter upon a 
second underletting, although 
he had waived his right so to 
do upon the Arst. Doe d. 
Bosewam v. BUsb^ 4 Taunts 
J%bm It is also necessary, in 
cases where a forfeiture can be 
waived, that some positive act 
of waiver should take place. 
The landlord will not lose his 
right to re-enter by merely 
lying by (however long the 
period), and witnessing the 
act of forfeiture ; but it seems, 
that if with full knowledge 
thereof, he permits the tenant 
to expend money in improve- 
ments, it is a circuiostance 
from which the jury may pre- 
sume a waiver, as well as 
ground for application to a 
Court of Equity for relief. 
Doe d. Sheppard v. Allenj 3 
Taunt. 78. 
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HEREFORD. 



Coram Richardson^ J. 



Rex v. Wynne and Leonard. 



THIS was an indictment for stealing a bl. Property 
note of the Hereford Bank. Fn conse^^ 

quence of a 
trick or strap 

It appeared in evidence^ that on the 17th May tagem prac- 
last the prosecutor was at Hai/ Fair, and there ovraerrmaj 
met the prisoners. Leonard proposed laying a form the sub- 
wager of bl. with him on the result of a certain dictmentfor 
game^ and Wynne endeavoured to persuade him ^^^^" 
to accept it^ stating that he would share it. The 
prosecutor at length accepted the wager on his 
own account^ and was about to deposit his part of 
the stakes^ when Wyrme said he would hold the 
money^ and took the note in question out of the 
prosecutor's hand. The wager being decided in 
favour of the prosecutor, he applied to Wynne for 
the stakes, who denied having them. After some 
altercation, Wynne was delivered into the custody 
of a constable, when he dropped two flash notes 
and some counterfeit silver from his pockets. 




«24 OXFORD CIRCUIT. 

1890. Leonard in the mean time ran off^ but was 
apprehended the next day^ and offered before a 
magistrate to return the 5/. After the wager was 
won^ the prosecutor offered fVynne one shilling 
for his trouble as stakeholder. 

RiCHARDioNj J. in his charge to the jury ob- 
served^ that obtaining money by trick or stratagem 
mighty under some circumstances^ amount to a 
felony. He said that if fVjfnne took the note 
from the prosecutor with the intention of con- 
verting it to his own or to the joint use of himself 
and his companion^ or with the preconceived 
determination^ that whatever might be the event 
of the wager^ the note should not be returned to 
the prosecutor^ it would be a felony. If the Is. 
had been offered to Wynne in the first instance 
for holding the stakes^ it would haVe been a cir- 
cumstance in his favour to rebut the imputation of 
a felonious takings because^ in that case^ he could 
not be considered a volunteer. To convict both^ 
^^ jury must be satisfied that they were at the 
time acting in concert. 

The jury acquitted the prisoners. 

Maule for the prosecution. 

Twiss for the prisoners. 



Larceny may be committed tual, but still retains the legal 
against the owner of goods possession of them ; and it may 
where he parts with the ac- also be committed where he 
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parts with the legal and actual 
possession, if his inducement 
to do so be a fraud practised 
by a third person, with the 
view of entirely appropriating 
and stealing them. Thus, 
where a bureau was delivered 
to a carpenter to repair, and 
he broke open a drawer con- 
taining money, and converted 
it to his own use, it was held 
by the Lord Chancellor, on 
demurrer to a Bill in Equity 
for an account, and after con- 
sulting the judges, that it was 
a felony . Cariwright v. Green^ 
2 Leach, 962. 8 Vesey, 405. 
So, where a hackney-coachman 
detained and opened a box 
accidentally left in his coach, 
it was held to be a felony. 
JV^nne^s Case, 1 Leach, 413. 
Sear^s Case, ibid. 415, n. 
In like manner if a watch- 
maker steal a. watch delivered 
to him to clean ; or if one steal 
clothes delivered to be washed ; 
, or goods in a chest delivered 
with the key for safe custody ; 
or guineas delivered for the 
purpose of being changed for 
half-guineas, or a watch deli- 
vered for the purpose of being 
pawned ; in all these cases the 
goods h|ve been considered as 
constructively remaining in the 
possession of the proprietor, 
and the taking them away said 
to be felony. 1 Hawk. c. 33. 
s« 10. The principle govern- 



ing the preceding cases is 
either that the bailee or depo- 
sitary had an original felonious 
intent, and therefore there was 
lio bond fide contract, or else 
that the privity of contract 
was determined by his con- 
version of the goods. East's 
P. C. 693-8. So, where a 
shopkeeper delivered goods to 
a customer to look at, and he 
ran away with them, it was 
held a felony. Chisser^s case. 
Sir T. Raym. 276. So, where 
a person hires a horse for a 
day, and immediately sells it, 
it is evidence of an original fe- 
lonious intention in the hiring, 
and in such case it is a felpny. 
Pearls case, 1 Leach, 212, 
Charlewood^s case, ibid. 400. 
So, if the owner lets the pri* 
soner mount a horse to try 
him, and he rides away. Keh 
82. So, if one hire a chaise 
for three weeks or a month, at 
a certain sum per day, and is 
not heard of for a twelvemonth 
afterwards, the jury are justi« 
fied in finding an original fe- 
lonious intent. Semple^s case, 
1 Leach, 420. And in a 
late case, where the prisoner 
having bargained for some 
oxen of which he agreed to 
become the purchaser, after- 
wards went to the spot where 
the cattle were left in the care 
of a boy, took them away, 
and drove them off; and it 
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appeared that by the custom 
of the trade, the oxen ought 
not to hare been taken away 
till the purchase money was 
paid I Oarrowy B. left it to 
the jury to say, whether, 
though the beasts had been 
delivered to the prisoner un« 
der a contract, they thought 
he originally got possession of 
them without intending to pay 
for them, making the bargain 
the pretext for obtaining the 
oxen for the purpose of steal- 
ing them, and the jury having 
found in the affirmative, the 
twelve Judges, on the case 
being brought before them, 
were unanimously of opinion 
that the offence amounted to a 
felony. GilberVi case, Bed- 
lord Sum. Ass. 1828. MSS. 
But if the o;wner intend to 
part with the property in 
goods, there can be no felony, 
however much he may be 
defrauded by the transaction. 
Thus, where the prisoner 
bought a horse, and promised 
to return immediately and pay 
for it, but never did, it was 
held not to be a larceny, for 
there was a complete sale. 
Harvey^s case-, 1 Leach, 467. 
So, where three sharpers in- 
veigled the prosecutor to play 
at hiding under the hat, and 
cheated him of 40/. It ap- 
peared the prosecutor had no 
objection to.pay when he lost, 
and would have kept the mo- 



ney had he won, and this, 
though a preconcerted fraud, 
was held not to amount to a 
felony. NichohotCs case, % 
Leach, 610. So, where the 
prisoner ordered goods at a 
shop, and gave the shopman 
who brought them bad bills in 
payment, which he accepted 
as payment, and the prisoner 
absconded. The jury found 
that he meditated a f^attd 
from the beginning, and that 
the tradesman never intended 
to give him credit, but the 
Judges ruled it no larceny, be- 
cause the property was parted 
with. Parkes* case, 2 Leach, 
615. So, getting ten shillings 
and sixpence as change for 
half a guinea, under a promise 
of sending the half guinea, 
which was never sent, is no 
felony. Coleman^i case. East's 
P. C. 673. Sed vide Camp^ 
belPs case, 1 Leach, 564. So, 
obtaining money by a letter 
in another person's name, so- 
liciting a loan. AtkinsofCs 
case, 3 Leach, 1066, n. And 
on the same principle of a re- 
linquishment of the property, 
it was held, that where A.^ 
having learnt that P. had or^ 
dered a hat of a hatter, told 
a boy he met that P. bad sent 
him for it, and desired the 
boy to go and get the hat 
and bring it to him, and so 
obtained possession of it, it 
was not larceny. Adorns^ 
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case, RasseU, 1061. The fol- 
lowing rules seem to be the 
general result of the cases. 
First, where the property is 
relinquished, larceny cannot be 
committed as against the ori- 
ginal owner. Secondly, where 
the owner has the right of 
possession, but never had the 
actual possession, larceny as 
against him cannot be commit- 
ted at common law. Thirdly, 
if the owner part with the 
actual possession, retaining the 
right of possession, so that 
there is no interest or adverse 



right in the bailee, the offence 
of larceny may be complete. 
Fourthly, where he parts with 
the right of possession, and 
creates an interest or adverse 
right in the bailee, as by let- 
ting to hire, or pledging goods, 
&c.; an appropriation of them 
by the bailee will not amount 
to larceny, unless he entered 
into the contract with a pre- 
determined intention to steal 
the goods, and then the con- 
tract will not avail to pro- 
tect him. See Crown Circuit 
Comp. (9th ed.) 281. 



1820. 




Coram Best, J. 



Doe d. M ajoribanks and others v. Green. 

THIS was an ejectment to recover a cottage 
and land at Bowckurch. 

The counsel for the lessors of the plaintiff were 
examining a ^yitness as to declarations made by a 
person of the name of Onions, a deceased occupier 
of the premises in question^ that he held them as 
tenant to a particular person, to which Taunton, 
for the defendant, objected, and insisted that evi* 
dence of such declarations was not receivable. 

Q2 



Thursday^ 
August 3, 

The declara- 
tions of a 
deceased 
occupier of 
land, are ad- 
missible in 
evidence to 
shew of whom' 
he held it. 
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1820. Jervis and Campbell contra. The proposed evi- 

dence is clearly admissible. In Davies v. Pierce 
and Others, 2 T. R. 53. the Court of King's 
Bench determined that declarations by tenants 
were admissible evidence after their deaths to 
shew^ that a certain piece of land was parcel of 
the estate which they occupied. This is a still 
stronger case^ for the reception of such testimony 
than that was. Having proved the party, of 
whose declarations we now offer evidence, to 
have been in possession, the presumption prima 
facie is, that he was entitled to the fee. His 
declaration, therefore, that he held in the charac- 
ter of tenant only, was against his own interest, 
inasmuch as it lessened the quantity of estate 
which the law would presume he had, and on 
that principle it may be received. 

Best, J. To prove seisin in a devisor the de- 
clarations of a deceased occupier, that he held as 
tenant to the devisor, were admitted in evidence 
in the case of Holloway v. Rakes, which is cited 
with approbation by Mr. Justice Duller, in Davies 
V. Pierce, 2 T. R. 54. although it was there 
objected to such evidence that it was merely hear- 
say, and that the party making the declarations, 
was not at the time under the obligation of an 
oath. I hold myself bound by the authority of 
that case^ and shall admit the evidence offered. 

Jervis and Campbell for the lessors of the 
plaintiff. 

Taunton and G. jR. Cross for the defendant. 
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In Uncle v. Watson^ 4 
Taunt. 16. the Court of Com- 
mon Pleas decided, that the 
declaration of a deceased oc- 
cupier of land, that he rented 
it under a certain person, was 
evidence of that person's sei- 
sin. The court observed, 
that, without such evidence, 
it might have been impossible 
to prove an occupation by the 
deceased tenant under a parti- 
cular person, though the sim- 
ple fact of his occupation must 
have been capable of other 
proof; and in addition to the 
circumstance of his having a 
peculiar, knowledge of the fact, 
it may be remarked, that the 
declaration was in some degree 
against his interest, -since, in 



case of an action by his land- 
lord, it might have been pro- 
duced as evidence against him, 
or against any claiming under 
him. See also Vin. Ab'r. Ev. 
{A. b. 38.] pi. 10. Sir J. 
Bridgman v. Jennings^ 1 Ld. 
Raym. 734. Doe dem. Bag' 
galley v. Jones^ 1 Camp. 367. 
However, to render evidence 
of declarations admissible, the 
person making them must be 
deceased at the time of the 
trial; where he Is incapable of 
attending from illness only, 
such evidence is not receiv- 
able. Harrison v. Blades y 3 
Campb. 457. Manhy v. Cur^ 
tisy 1 Price, 282. Cooper v. 
I^firsdeny 1 Esp. N. P. C. 2, 
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INDEX 



PRINCIPAL MATTERS. 



A. 

ACTION ON THE CASE. 

To support an action for a conspiracy 
in issaing a commission of lunacy, 
malice and a want of probable cause 
must be proved. On proof of a 
total want of probable cause malice 
may be implied; but, although ex- 
press malice be proved, some slight 
evidence of a want of probable 
cause must be given. Turner^ Bart. 
V. Turner and Others. Page 20 



ADJUSTMENT. 
Insurance brokers after a total loss 



and adjustment, and whilst the po- 
licy remains in their hands, erase the 
name of an underwriter from the 
policy, debit him with the loss, and 
give the assured credit for it. The 
assured however not having re- 
cognized the adjustment, the under- 
writer still continues liable to him 
for the loss. Benson and Others v. 
Maitland. Page 205 



AGREEMENT. 

When a written instrument is to be 
considered an agreement and when 
a promissory note. ElUs v. ElHt. 

216 
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ARBITRATOR. 

Sembky that an arbitrator may reco- 
ver a compensation for his trouble. 
SwinfordJ* Bum. Page 7 



ARRAIGNMENT. 

If on arraignment a prisoner persists 
in saying he will be tried by his 
king and his country, and refnses to 
put himself on his trial in the or- 
dinary way, it will not invalidate a 
conviction. Rex ?• Davis. 219 



ASSIGNMENT. 

If an assignment be made of house- 
hold furniture, and the assignor con- 
tinue in the possession of it, it is 
not protected against an execution at 
the suit of a creditor of the assignor 
unless the assignment were notori- 
ous. In such cases, the notoriety 
of the change of possession is the 
question to be ascertained, jirm- 
strong and Another v. Baldockj 
Esq. 33 



ASSUMPSIT. 

1. .Where money is advanced to A. as 
the manager of an institution, for 
the purpose of purchasing shares 
therein, and there is no proof of a 
misapplication of the money by him, 
the person advancing it cannot re- 
cover it back from A. on the failure 
of the institution. To enable the 
person advancing to recover from 
A* he must shew either fraud in the 
receipt of the money, or a misap- 
plication of it. Lloyd v. Sandi- 
lands ^ Clerk. 13 

2. If B. sell a ship belonging to A. 
and promise to account to him for 

> the proceeds, and pay the balance 



due, on the footing of the account 
to be rendered ; A. may (notwith- 
standing the Ship Registry Acts) 
maintain an action founded on such 
promise, although B. is the sole re- 
gistered owner of the ship. ProU' 
ting V. Hamond. Poge 41 

3. To charge the owners of a ship for 
money advanced to the captain in a 
foreign country, the plaintiff must 
shew that it was necessary to bor- 
row the money, and must prove the 
actual application of it Bvgle and 
Another v. Atty. 50 

4. A. bequeaths to B. 1,200/. and ap- 
points C. executor of her will. 67. 
has sufficient assets, but does not pay 
the legacy to B. C. afterwards makes 
his will, by which he bequeaths to 
B. an annuity of 700/., and ex- 
presses it to be ^^ in satisfaction of 
^^ the debt or sum of 1,200/. in 
^* which I stand indebted to her as 
^' and for the legacy bequeathed,'* 
but which annuity B. does not ac- 
cept. Held, that the 1,200/. is 
money had and received to the use 
of £., and may be recovered in 
that form of action. Gorton and 
Another^ Executrix and Executor^ 
V. Dyson and Another^ Executors. 

78 

5. The liability of the colonel of a re- 
giment for knapsacks furnished to 
the regiment by his order, depends 
upon the question, whether they 
were supplied upon his personal cre- 
dit. Where the tradesman who fur- 
nishes necessaries to a regiment 
looks to the regimental fund as the 
medium through which he is to ob- 
tain payment, though by the assist- 
ance of the colonel, the latter is not 

. personally responsible. Prosser v. 
Allen^ Esq. 117 

6. A post-dated cheque is drawn upon 
a banker ; but on the day on which 
it purports to have been drawn, the 
maker informs the holder that the 
banker has no fundii to meet the 
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cheque, and circumstances' are dis- 
closed to the holder froin which he 
must infer the probable insolvency 
of the maker. The holder, how- 
ever, presents the cheque and ob- 
tains payment of it ; but he does 
not communicate to the banker (who 
is wholly ignorant of all the circum- 
stances) what had fallen within his 
knowledge. 

QucBre. Whether, under these cir- 
cumstances, the holder can retain 
the money against the banker who 
made the payment under an igno- 
rance of the real circumstances of 
the case. 

Afterwards decided by the Court 
that he could not retain it. Martin 
and Others v. Morgan and Lock" 
wood. Page 123 



ATTORNEY. 

Delivery of an attorney's bill to the 
attorney of the party to be charged 
sufficient', if the party himself at- 
tend the taxation, or the bill be 
shewn to have come to his hands. 
Warren^ Gent, one Sfc, v. Cwn- 
ningham, 71 



AUCTION. 

Where goods are sold by public auc- 
tion, and the seller, after a bond 
Jide sale, is allowed to continue in 
the possession of them, they cannot 
be taken in execution by one of the 
seller's creditors, who was present 
at the sale, since the transfer was 
open and notorious, and there was 
a good consideration to support it. 
Woodham and Another v. BaU 
docky Esq. 35 n\ 

AWARD. 

1. In an action on an award to recover 



the sum awarded, the defendant 
cannot dispute the validity of the 
award, his proper course being to 
apply to the Court to have it set 
aside. Smnford v. Bum. Page 5 

• An allegation that the time for 
making the award was in due man- 
ner enlarged, to wit, until a certain 
day, does not render it necessary to 
prove that the time was enlarged 
until that day. Ibid. 6 

. Whether interest on a sum awarded 
is claimable as matter of right, queer e. 
Ibid.' . 8 



B. 

BAIL. 
See Justice. Libei.. 

BAILMENT. 

1. After a hired horse is exhausted and 
has refused its food, the hirer is bound 
not to use it. Bray v. Mayne. 1 

2. A watchmaker is bound so to secure 
property placed in his hands in the 
way of his trade, as to protect it 
against depredations that may be 
committed by the persons in his em« 
ploy. Therefore, where A. en- 
trusted B. (who was a chronometer 
maker) with a chronometer to be 
repaired, and B. suffered his ser- 
vant to sleep in the shop in which 
the chronometer was deposited. B, 
was held liable to A. for its valued, 
£.'s servant having stolen it, and 
£., at the time the theft was com- 
mitted, having deposited his own 
watches in a more secure place than 
that in which the chronometer was 
left. Clarke,^ Esq. v. Earnshaw. - 

30 
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BANKRUPT. 

1. Where A» deposits with B. goods 
to bo sold, and on a sale being 
eifected, the profits, after deducting 
the cost price, &c. are to be equal- 
ly divided between them ; but the 
loss, if any, is ixi be borne exclu- 
sively by ^. ; if B. effect a sale and 
receive the money, the debt due 
from him to A. is sufficient to sup- 
port a commission of bankruptcy 
against £. Marson v. Barber and 
Others. •P«^e 17 

2. The petitioning creditor's debt, tra- 
ding, and act of bankruptcy, are 
sufficiently proved by the produc- 
tion of the commission, and the pro- 
ceedings under it in a case where 
the defendant is not named as as- 
signee on the record, provided no 
notice under Sir Samuel Ro' 
fnillif*s act, 49 Geo. 3. c. 121. s. 10. 
has been given by the plaintifif. 
Rowe V. Lant, 24 

3. A trader in a commission of bank- 
ruptcy issued against him, is des- 
cribed as a money scrivener only. 
It is nevertheless competent to a 
plaintiff, to support tne commission 
by proof of any species of trading, 
notwithstanding the omission of the 
general words, ^' Dealer and Chap- 
man." Smith V. Sandilands. 171 

4. The drawer of a bill payable to his 
own order, but drawn by him for 
the accommodation of the first in- 
dorsee, is not '^ surety for, or liable 
for the debt" of that indorsee, with- 
in the meaning of the 49 Geo. 3. c. 
121. s. 8. Mayer v. Meakin, 183 

5. The statute 49 Geo. 3. c. 121. s. 
14. which enacts that creditors who 
shall have brought an action against 
the bankrupt shall not be at liberty 
to prove under the commission, with- 
out relinquishing such action, ex- 
tends to prevent a creditor who is 
suing two partners, from proving 
his debt under a separate commis- 



sion issued against one* Blannin 

and another \, Taylor and Fisher. 

Page 19& 

6. A creditor of a bankrupt may be 
asked questions, the answers to 
which cannot be open to the objec- 
tion that they are swayed by inte- 
rest, notwithstanding they may 
oomnranicate information by which 
the commission may be sustained. 
Therefore a creditor may be asked 
if he has in his custody the bond on 
which the petitioning creditor's debt 
was founded; and if not, to whom 
he has delivered it. Binjield^ As" 
signecy Sfc. v. Turner and Others, 

202 

7. An indictment against a bankrupt 
under stat* S Geo. 2. c. 30. lor not 
making a full disclosure of his es» 
tate, should truly set out the notice 
requiring him to surrender. There- 
fore where the indictment averred 
that the notice required the bank- 
rupt to surrender, &c. pursuant to 
Stat 5 Geo. 2. entitled, &c. and on 
the production of the notice it ap- 
peared, that the title to the 49 Geo. 
3. was substituted for that of the 5 
Geo. 2. held that the variance was 
fatal. Rex v. Burraston. 210 

8. An allegation of personal service of 
the notice should, it seems, be ac- 
companied by an averment, that the 
bankrupt was at the time a prisoner. 
Ibid. 211 



BARON AND FEME. 

After a sentence of divorce ab initio^ 
the liability of a husband for the 
debts of his wife does not continue. 
Anstey and Others v. Manners. 10 



BILL OF EXCHANGE. 

1. In declaring on a promissory note 
payable by instalment^, if any one 
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of the days on ii^hich an instalment 
is made payable be incorrectly sta- 
ted, the variance is fatal* JVells v. 
Girling. Page 21 

% If by reason of the misdescription 
of a promissory note in the declara- 
tion, the plaintiff is precluded from 
recovering upon it, qucere^ whether 
it be receivable under the money 
counts. Ibid. . 22 

3. An allegation in a declaration that 
a bill of exchange was presented for 
payment by J. S. does not render it 
incumbent on the plaintiff to shew 
that a presentment by /. S. was 
made. The material allegation is 
the presentment, and by whom it 
was made is immaterial. Boehm v. 
Campbell. 55 

4. Where the body of a bill is written 
and the acceptance of it made in 
England; yet if it be afterwards 
transmitted to the drawer abroad 
for his signature, and it is there 
drawn, the bill is a foreign bill, and 
consequently does not require an 
English stamp. Ibid. 56 

5. The legal effect of a bill of excha«ge 
cannot be controlled by a verbal 
condition. Therefore, where it was 
verbally understood between the ac- 
ceptor and payee of a bill, that the 
bill should be paid out of a particu- 
lar fund, this does not control the 
legal operation of the bill. Camp" 
bell V. Hodgson. 74 

6. Ignorance of the place of residence 
of the drawer of a bill of exchange 
is a sufficient answer to an objection 
arising out of the want of due notice 
of the dishonour of the bill, provided 
due diligence be used to discover 
his place of residence. Browning 
and Others v. Kinnear. 81 

7. In an action against the acceptor of 
a bill of exchange accepted for the 
accommodation of the drawer, the 
latter is not a competent witness to 
prove that the holder discounted the 



bill on usurious terms. Hardwicke 
V. Blanchard Page 113 

8. Where A. and B. joindy draw a 
bill of exchange, and A. alone is 
sued by an indorser, he can only 
take advantage of the nonjoinder of 
B. by a plea in abatement. fVil" 
son V. Reddall. 161 

9. The drawer of a bill payable to his 
own order, but drawn by him for 
the accommodation of the first in- 
dorsee, is not " surety for, or liable 
for the debt" of that indorsee, with- 
in the meaning of the 49 Geo. 3. c. 
121. s. 8. Mayer y. Meakin. 183 

10. If a bill of exchange be accepted, 
payable at a particular ][^ace ; in an 
action against the acceptor, the 
plaintiff must prove that it was pre- 
sented there for payment, in order to 
entitle himself to interest. Phil- 
lips and Another v. Franklin, 196 

11. When a written instrument is to 
be coasidered an agreement, and 
when a promissory note« Ellis v. 
ElUs. 216 



BROKER. 

See Adjustment. Insurance. 



c. 

CARRIER. 

1. A notice by carriers that they will 
not be answerable for any goods 
above the value of 51. unless en- 
tered as such and paid for accord- 
ingly, applies to goods which from 
their bulk may be supposed to ex- 
ceed the jspecified value. Thoro- 
good V. Marsh and SwAnn. 105 

2. A notice by^arriers that they will 
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not be accoiiDtable for the loss or 
damage of goods, unless the terms 
of the notice are complied with, pro- 
tects them as well against a loss by 
robbery as against an accidental 
loss. Covington ?• Willan and 
Others. Page 116 



COLONEL OF A REGIMENT. 
See Assumpsit, 5. Pleading, 9. 



CONVICTION. 

1. A conviction by a magistrate, on a 
subject matter over which he has ju- 
risdiction, is in an action against 
him, conclusive evidence of the 
facts contained in it. Brittam v. 
Kinnaird and LongUtfj Esqrs* 

164 

% .If on arraignment a prisoner per- 
sists in saying he will be tried by 

* his king and his country, and re- 
fuses to put himself on his trial in 
the ordinary way, it will not invali- 
date a conviction. Rex v. Davis. 

219 



D. 

DECLARATIONS. 

1. The declarations of an agent are 
only evidence against his principal 
where they form part of the con- 
tract which he is employed to ne- 
gotiate on the behalf of the princi- 
pal. Betham v. Benson^ Esq. 45 

^. The declarations of a deceased oc- 
cupier of land, are admissible in 
evidence to shew of whom he held 
it. Doe d. Majoribanks and Others 
V. Green. 227 



E. 

ERROR, WRIT OF- 

In an action against a sheriff for a 
false return of nuUa bona^ it is suf- 
ficient for him to shew that before 
• execution executed a writ of error 
was allowed, qfthough the levy was 
made before notice of the allowance, 
since the writ of error operated as 
a supersedeas from the time of its 
idlowance. And notwithstanding 
the levy was made before notice of 
the allowance, yet the return of 
nulla bona is unobjectionable, since 
after the allowance the levy could 
not legally have been made* Cleg^ 
horn V. Desanges and Another. 

Page 66 

ESCAPE. 

A person convicted of a crime by a 
court of competent jurisdiction is 
sentenced to pay a fine, and is com- 
mitted in execution until that fine 
be paid. Although the officer to 
whose custody he is committed vo« 
luntarily permits him to escape be- 
fore payment of the fine, yet it is 
afterwards his bounden duty to re- 
take him. BuU V. Jones J Esq. 99 



EVIDENCE. 

1. The mere circumstance of a cheque 
being made payable to A.y and of 
A.^s having received payment of it, 
is not evidence that the maker gave 
it to him. Lloyd y.Sandilands. 15 

2. If by reason of the misdescription 
of a promissory note in the decla- 
ration, the plaintiff is precluded 
from recovering upon it, qwerey 
whether it be receivable under the 
money counts. WeUs v. Girling. 

22 
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3. The petitioniug creditor's debt, 
trading, and act of bankruptcy, are 
sufficiently proved by the produc- 
tion of the commission, and the 
proceedings under it, in a case 
where the defendant is not named 
as assignee on the record, provided 
no notice under Sir Samuel Eo- 
milli^'s Act^ 49 Geo. 3. c. 121. s. 
10. has been given by the plaintiff. 
Rowe v. LanU Page 24 

4. Semble^ that where the plaintiff 
serves the defendant with notice to 
produce an instrument in his pos- 
session under which both parties 
claim the same interest, it is not ne- 
cessary for the plaintiff to prove 
the execution of the instrument by 
the testimony of the subscribing 
witness; aliter^ where their inter- 
ests are adverse. Knight v. Mar- 

. tin. 26 

5. Where JB. through the toedium of 
his agent, chartered a ship to A.^ 
and engaged by the charter-party 
that she was sea-worthy, a letter 
written by that agent to a third 
person, previously to the charter- 
party being effected tendering the 
ship for hire, is not admissible in 
evidence, since it did not form a 
part of the contract on which the 
action was founded, but the agent 
himself must be called. Betham v. 
Benson, Esq. 45 

6. The declarations of an agent are 
only evidence against his princi- 
pal where they form part of the 
contract which he is employed to 
negotiate on the behalf of the prin- 
cipal. Ibid. 45 

7. Where the paper, in which a party 
charges himself with the receipt of 
money, likewise contains a discharge 
of it, it is -not admissible in evi- 
dence. Bogle and Another v. Atti/. 

50 

8. An allegation in a declaration that 
a bill of exchange was presented for 
payment by J. S. does not render 



it incumbent on the plaintiff to shew 
that a presentment by J. S. was 
made. The material allegation is 
the presentment, and by whom it 
was made is immaterial. Boehm v. 
Campbell Page 55 

9. In trover for a landau, proof of a 
demand of the landau and non-de- 
livery in pursuance of it, is evidence 
of a conversion. Watkins, Assignee 
of Moady v. Wolley. 69 

10. After a notice to produce a lease 
and a nonsuit on the trial of the 
cause, the defendant assigns the 
lease without the privity of his at- 
torney on record. A second action 
is afterwards brought, aud another 
notice to produce the lease is served 
upon the attorney, who informs 
the person serving the notice that 
the lease had been assigned, and 
that the assignment was made with- 
out his knowledge The plaintiff 
being acquainted with the place of 
the defendanlfs residence; hetd, 
that it was incumbent upon hinuto 
have enquired of the defendant, in 
whose possession the lease was, in 
order to render secondary evidence 
of its contents admissible. Knight 
V. Martin. 103 

11. A conviction by a magistrate on a 
subject matter over which he has 
jurisdiction, is, in an action against 
him, conclusive evidence of the 
facts contained in it. Brittain v. 
Kinnaird and Longley, Esqrs. 1 64 

12. A trader, in a commission of bank- 
ruptcy issued against him, is des- 
cribed as a money scrivener only* 
It is nevertheless competent to a 
plaintiff to support the commission 
by proof of any species of trading, 
notwithstanding the omission of the 
general words '' dealer and chap- 
man." Smith V. Sandilands. 171 

13. Payment of an unvaried rent for 
a long series of years to the lord of 
a manor, is evidence only of a title 
to the rent, but not to the land in 
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respeet of which the rent is paid. 
The presamption is, that the rent 
is a qait rent. Doe dem. iVhittick 
V. Johnson. Page 173 

14. Where the attesting witness to a 
bond, on being called to prove its 
execution denies having seen it ex- 
ecuted, it may be proved by evi- 
dence of the handwriting of the 
party. Boxer v. Rabeih. 175 

15. In an action by a vicar, or his 
lessee on the 2 and 3 Cdw. 6. c. 13. 
for not setting oat tithes, the plain- 
tiff roast either produce the endow- 
ment, or prove a prescriptive per- 
ception of the tithes. Hiscocks v. 
Wilmot. 197 

16. Tenancy in common cannot be 
given in evidence under a plea of 
liberum ienementum. Voyce v. 
Voyee and Others. 201 

17. A creditor of a bankrupt may be 
asked questions, the answers to 
which cannot be open to the ob- 
jection that they are swayed by 
interest, notwithstanding they may 
impart information by which the 
commissionmay be sustained. There- 
fore a creditor may be asked if he 
has in his custody the bond on 
which the petitioning creditor's 
debt was founded ; and if not, to 
whom he has delivered it. Binfield^ 
Assignee of Gum, v. Turner and 
Others. 202 

18. The declarations of a deceased 
occupier of land, are admissible in 
evidence to shew of whom he held 
it. Doe d. Majoribanks v. Green. 

227 

EXECUTION. 

1. If an assigment be made of house- 
hold furniture, and the • assignor 
continue in the possession of it, it 
is not protected against an execu- 
tion, at the suit of a creditor of the 
assignor, unless the assignment were 
notorious. In such cases the noto- 



riety of the change of possession is 
the question to be ascertained. 
Armstrong and Another v. Bal^ 



dock, Esq. 



Page S3 



2. Where goods are sold by public 
auction, and the seller after a bond 
fide sale, is allowed to continue in 
the possession of them, they cannot 
be taken in execution by one of 
the seller^s creditors who was pre- 
sent at the sale, since the transfer 
was open and notorious, and there 
was a good consideration \a support 
it Woodham and Another y. BaJU 
dock, Esq. 35 n. 

3. Quwre, whether an extent, deli- 
vered to a sheriff on the day on 
which goods seized under an exe- 
cution are sold and delivered to the 
purchaser, but which extent is de- 
livered subsequently to the delivery 
of the goods, be entitled to priority 
over the writ of execution ? Swain 
V. Morland,Esq. 39 



EXTENT. 

See Execution, 3. 



F. 



FELONY. 



Property parted with in consequence 
of a trick or stratagem practiced on 
the owner, may form the subject of 
an indictment for felony. Rex v. 
Wynne and Leonard. 223 



FEOFFMENT. 
See Seisin, Livery op. 
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FORFEITURE. 

1. The mere pajtnent hj the tenant to 
a third person of the rent reserved 
by his lease, does not amonat to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe d. Dillon v. Bar- 
ker. Page 180 

2. Where in a lease a power of re- 
entry for a breach of covenant is le- 
served to the lessor, a forfeiture 
may be waived. A liter ^ where the. 
lease is declared absolutely void. 
Doe dem. Brydn v. Banks . 220 



FRAUDS, STATUTE OF. 

The statute 29 Car. 2. c. 3. s. 4. does 
not invalidate an executed parol 
contract, so as to prevent a party 
to it from maintaining an action for 
a breach of it, where the breach 
does not relate to an interest in 
land, although the contract itself 
stipulates that the defendant should 
be substituted as tenant in the 
stead of the • plaintiffs, of premises 

r then in their occupation. Price and 
Another v. Leyhurn, 109 



G. 

GAOLER. 

A gaoler receiving and detaining a 
person under the warrant of a ma- 
gistrate, is entitled to the protection 
of the 24 Geo. 2. c. 44., and there- 
fore on producing and proving the 
warrant under which the detention 
was made, it is immaterial- whether 
or not the magistrate has jarisdic- 
tion to grant. Butt v. Newman. 97 



I. 



INDICTMENT. 

1. An allegation in an indictment, that 
the prisoner received on account of 
his employers the sum of eleven 
shillings, " and so that he stole,'* 
&c. the eleven shillings, is not sup- 
I orted by evidence that he received 
a bank-note out of which he gave 
nine shillings to the person paying 
him. Rex v. Ward. Page 169 

2. An indictment against a bankrupt 
under stat. 5 Geo. 2. c. 30. for not 
making a full disclosure of his es- 
tate, should truly set out the notice 
requiring him to surrender. There- 
fore where the indictment averred 
that the notice required the] bank- 
rupt to surrender, &c. pursuant to 
stat. 5 Geo. 2. entitled, &c., and , 
on the production of the notices it 
appeared, that the title to the 49 
Geo. 3. was substituted for that of 
the 5 Geo. ; held that the variance 
was fatal. Rex v. Burraston. 210 

3. An allegation of personal service of 
the notice should, it seems, be ac- 
companied by an averment that the 
bankrupt was at the time a prisoner. 
Ibid. 211 

4. Property parted with in conse- 
quence of a trick or stratagem 
practised on the owner, may form 
the subject of an indictment for fe- 
lony. Rex V. Wynne and Leo^ 
nard* 223 



INSURANCE. 

Insurance brokers after a total loss 
and adjustment, and whilst the po- 
licy remains in their hands, erase 
the name of an underwriter from 
the policy, debit him with the loss. 
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and give the assured credit for it. 
The assured however not having 
recognized the adjustment, the un- 
derwriter still continues liable to 
him for the loss* Benson and 
Others v. Maitland. Page 205 



INTEREST. 

1. Whether interest on a sum awarded 
is claimable as matter of right, queer e. 
Swinford y. Bum, 8 

2. If a bill of exchange be accepted 
payable at a particular place, in an 
action against the acceptor, the 
plaintiff must prove that it was pre- 
sented there for payment, in order 
to entitle himself to interest. Phi- 
lips and Another v. Franklin. 196 



J. 



JUSTICE. 

1. Semble^ that a magistrate has the 
power of apprehending and of re- 
quiring bail of a libeller, and for 
want of it of committing him. Butt 
v. Conanty Knt, 84 

% A gaoler receiving and detaining 
a person under the warrant of a 
magistrate is entitled to the protec- 
tion of the 24 Geo. 2. c. 44. ; and, 
therefore, on producing and prov- 
ing the warrant under which he 
acted, it is immaterial whether the 
magistrate had or not jurisdiction 
to grant it. Butt v. Newman. 97 

3. Semble^ that notwithstanding the 
Stat. 31 Geo. 3. c. 46. s. 5., a se- 
cretary of state has the power of 
preventing those magistrates who are 
not visiting magistrates from having 
access to state prisoners. Rex v. 
Eaststaff. 138 



4. A conviction by a magistrate on a 
subject matter over which be i 
jurisdiction, is, in an action against 
him, conclusive evidence of the 
facts contained in it. Brittain v. 
Kinnaird and Longley^ Esqrs. 

Page 164 



LANDLORD AND TENANT. 

1. The mere payment by the tenant lo 
a third person of the rent reserved 
by his lease does not amount to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe dem* Dillon v. Par- 
ker, Bart. 180 

2. A tenant disclaiming the title of 
his landlord is not entitled to a 
notice to quit. Doe dem. Jefferies 
and Another v. Whittick. 195 



LARCENY. 

See rNDicTMEVT, 4. Servant. 

LEASE. 

Where in a lease a power of re-entry 
for a breach of covenant is reserved 
to the lessor, a forfeiture may be 
waived. AUter where the lease is 
declared absolutely void. Doe dem. 
Bryan v. Bankes. 220 

LEGACY. 

A. bequeaths to B. 1,200/. and ap- 
points C. executor of her- will. C. 
has sufficient assets, but does not 
pay the legacy to B. C. after- 
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wards makes his will, by which he 
bequeaths to B. an annuity of 700/. 
and expresses it to be '' in satisfac- 
f* tion of the debt or sum of 1,200/. 
" in which I stand indebted to her, 
^'as and for the legacy bequeath- 
" ed," but which annuity B, does 
not accept. Held, that the 1,200/. 
is money had and received to the 
use of B. and may be rjBcovered in 
that form of action. Gorton and 
Another^ Executrix^ Sfc. v. Dyson 
and Another^ Executors^ Sfc. 

Page 78 

LIBEL. 

Sembhy that a magistrate has the 
power of apprehending and of re- 
quiring bail of a libeller, and for 
want of it of committing him. Buti 
Y. Conanty KnL 84 



M. 

MONEY HAD AND RECEIVED. 

See Assumpsit. Legacy. 



N. 

NOTICE TO QUIT. 

A tenant disclaiming the title of his 
landlord is not entitled to a notice 
to quit. Doe dem. Jefferies and 
Another v. Whittick. 195 



P. 



PARTNER. 

1. A pledge by one partner of part- 
nership property will bind his co- 
partners, although the pledge is 
made without their privity and con- 
sent, provided the pledgee had no 
notice that the property was joint 
property, and there be no fraud in 
the transaction. Raba and Robles 
v. Ryland. Page 132 

2. In the absence of collusion and 
fraud, one partner may pledge 
joint property so as to bind his 
co-partner, although the latter i3 
ignorant of the pledge. Tapper and 
Others v. Hat/thorne and Others. 

135 n. 

3. The statute 49 Geo. 3. c. 121. s. 14. 
which enacts that creditors who 
shall have brought an action against 
the bankrupt shall not be at liberty 
to prove under the commission with- 
out relinquishing such action, ex* 
tends to prevent a creditor, who is 
suing two partners, from proving 
his debt under a separate commis- 
sion issued against one. Blannin 
and Another v. Taylor and Fisher. 

199 



PAYMENT. 

1. In the absence of a specific appro- 
priation, the receiver of money ha 
the right of applying it. Campbell 
V. Hodgson. 74 

2. Payment of an unvaried rent for a 
-long series of years to the lord of a 
manor, is evidence only of a title 
to the rent, but* not to the land 
in respect of which the rent is paid. 
Doe dem, Whittick v. Johnson, 

173 
R 
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3. The mere payment by a tenant to a 
third person of the rent reserved 
by his lease does not amount to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe dem. Dillon t. 
Parker. Page 181 



PETITIONING CREDITOR. 

See Baxkrupt, 1. 



PLEADING. 

1. An allegation that a time for making 
an award was in due manner en- 
larged, to wit, until a certain day, 
does not render it necessary to prove 
that the time was enlarged ontil 
that day. Swinford v. Bum. 6 

2. SembUj that an arbitrator may re- 
cover a compensation for his trouble. 
Ibid. 7 

3. After a sentence of divorce ab 
initio^ the liability of a husband for 
the debts of his wife does not con- 
tinue. Anstey and others T. Man^ 
ners. 10 

4. To support an action for a conspi- 
racy in issuing a commission of lu- 
nacy, malice and a want of proba- 
ble cause must be proved : on proof 
of a total want of probable cause 
malice may be implied ; but although 
express malice be proved, some 
slight evidence of a want of proba- 
ble cause must be given. Turner^ 
Bart, V. Turner and Others. 20 

5. In declaring on a promissory note 
payable by instalments, if any one 
of the days on which an instalment 
is made payable, be incorrectly 
stated, the variance is fatal. Wells 
V. Girling. 21 

6. If B. sell a ship belonging to A. and 
promise to account to him for the 
proceeds, and pay the balance due 
on the footing of the account to be 



rendered ; A. may (notwithstanding^ 
the Ship Registry Acts) maintain 
an action founded on such promise, 
although H. is the sole registered 
owner of the ship. Prouting t. 
Hamond. Page 41 

7. To charge the owners of a ship for 
money advanced to the captain in a 
foreign country, the plaintiff must 
shew that it was necessary to bor- 
row the money, and must prove the 
actual applicatimi of it. Bogle and 
another v. Ally. 50 

8. An allegation in a declaration that 
a bill of exchange was presented 
for payment by /• S. does not ren- 
der it incumbent on the plaintiff to 
shew that a presentment by /. S. 
was made. The material allegation 
is the presentment, and by whom it 
was made is immaterial. Bqehm y. 
Campbell. 55 

9. The liability of th^ colonel of a re- 
giment for knapsacks furnished to 
the regiment by his order, depends 
upon the question, whether they 
were supplied upon his personal cre- 
dit. Where the tradesman who fur- 
nishes necessaries to a regiment 
looks tjo the regimental fund as the 
medium through which he is to ob- 
tain payment, though by the assist- 
ance of the colonel, the latter is not 
personally responsible. Prosser v. 
Allen, Esq. 117 

10. A pcst-dated cheque is drawn upon 
a banker ; but on the day on which 
it purports to have been drawn, the 
maker informs the holder that the 
banker has no funds to meet the 
cheque, and circumstances are dis- 
closed to the holder from which he 
must infer the probable insolvency 
of the maker. The holder, how- 
ever, presents the cheque and ob- 
tains payment of it ; but he does 
not communicate to the banker (who 
is wholly ignorant of all the circum- 
stances) what had fallen within his 
knowledge. 
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QucBre. WhetheFj UDder these cir- 
cumstances, the holder can retain 
the money against the banker who 
made the payment under an igno- 
rance of the real circumstances of 
the case. 

Afterwards decided by the Court 
that he could not retain it. Martin 
and Others v. Morgan and Lock- 
wood. Page 123 

11. Where ji, and B. jointly draw a 
bill of exchange, and A. alone is 
sued by an indorser, he can only 
take advantage of the nonjoinder of 
B. by a plea in abatement. . JVil' 
son V. Reddall 161 

12. One tenant in common of a hedge 
may maintain trespass against his 
co-tenant, if the latter grub it up. 
But a mere clipping of the hedge 
may be justified under the gene- 
ral issue. Voj/ce v. Voyce and 
Others. 201 

13. Tenancy in common cannot be 
given in- evidence under a plea of 
liberum ienementum. Ibid, 



PLEDGE. 

1. A pledge by one partner of part- 
nership property will bind his co- 
partners although the pledge is made 
without their privity and Consent, 
provided the pledgee had no notice 
that the property was joint property, 
and there be no fraud in the transac- 
tion. Raba aud Robles v. Ryland 
and Another, 132 

2. In the absence of collusion and fraud, 
one partner may pledge joint pro- 
perty so as to bind his co-partner, 
although the latter is ignorant of the 
pledge. Tupper and Others v. 
Haythorne and Others. 135 n. 



PRINCIPAL AND AGENT. 
1. Where B. through the medium of 



his agent, chartered a ship to A,, 
and engaged by the charter-party 
that she was sea-worthy, a letter 
written by that agent to a third 
person, previously to the charter- 
party being effected tendering the 
ship for hire, is not admissible in 
evidence, since it did not form a 
part of the contract on which the 
action was founded, but the agent 
himself must be called. Betham v. 
Benson^ Esq. Page 45 

. The declarations of an agent are 
only evidence against his princi- 
pal where they form part of the 
contract which he is employed to 
negotiate on the behalf of the prin- 
cipal. Ibid. 45 



PRISONER. 

See Arraignment. Conviction, 2. 

PROMISSORY NOTE. 
See Bill of Exchange. 



R. 



RECAPTION. 

A person convicted of a crime by a 
court of competent jurisdiction is 
sentenced to pay a fine, and is com- 
mitted in execution until that fine 
be paid. Although the officer to 
whose custody he is committed vo« 
luntarily permits him to escape be- 
fore payment of the fine, yet it is 
afterwards his bounden duty to re- 
take him. Butt V. Jones. Esq. 99 
R2 
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RENT. 

1. Payment of aa nnvaried rent for 
a long series of years to the lord of 
a manor, is evidence only of a title 
to the rent, but not to the land in 
respect of which the rent is paid. 
The presumption is, that the rent 
is a quit rent. Doe dem, Whittick 
V. Johnson. Poge 173 

2. The mere payment by the tenant to 
a third person of the rent reserved 
by his lease does not amount to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe dem. Dillon v. Par- 
ker, Bart 180 



REVOCATION. 

See Will. 



SECRETARY OF STATE. 

Semhle^ that notwithstanding the 
stat. 31 Geo. 3. c. 46. s. 5., a se- 
cretary of state has the power of 
preventing those magistrates who are 
not visiting magistrates from having 
access to state prisoners. Rex v. 
Eastsiaff. 138 



SEISIN, LIVERY OF. 

In making livery of seisin no particu- 
lar form of words need be observed. 
Whether the livery was made, in 
order to confirm the title of the fe- 
offee under the deed of feoffhient, 



is a question of fact for the jti^« 
Doe d. Bamett v. Stock. Page 178 

SERVANT. 

An extra-collector of poor rates, 
whose remuneration is paid out of 
the parish fund by a per centage 
on his collections, is a servant or 
clerk within the meaning of the 
statute 39 Geo. 3. c. 85. Rex v. 
Ward. 168 

SHERIFF. 

1* In an action against a sheriff for a 
false return of nulla bona, it is suf- 
ficient for him to shew that before 
execution executed a writ of error 
was allowed, although the levy was 
made before notice of the allowance, 
since the writ of error operated as 
a supersedeas from the time of its 
allowance. ■ And notwithstanding 
the levy was made before notice of 
the allowance, yet the return of 
nulla bona is unobjectionable, since 
after the allowance the levy could 
not legally have been made. Cleg* 
horn V. Desanges and Another. 6^ 

2. A person convicted of a crime by 
a court of competent jurisdiction 
is sentenced to pay a fine, and is 
committed in execution till that 
fine be paid, although the officer 
to whose custody he is committed 
voluntarily permit him to escape 
before payment of the fine, yet 
it is afterwards his bounden duty 
to retake him. Butt v. Jones, Esq. 

. 99 



SHIP OWNER. 

To charge the owners of a ship for 
money advanced to the captain in a 
foreign country, the plaintiff must 
shew that it was necessary to bor- 
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row the motiey, and imiBt ^Te the 
actaftl application of it Bogie and 
Another t. Attt/. Page 50 



SHIP REGISTRY ACTS. 

if B, tell la ship belonging to A^ 
und promise to account to him for 
the proceeds, and pay the balance 
doe, on the footing of the account 
to be rendered ; A, may (notwith- 
standing the Ship Registry Acts) 
maintain an action founded on such 
promise, although B. is the sole re- 
gistered owne^ of the ship. Prozi- 
^g V. Hamond. 41 



STAMPS. 

Where the body of a bill is written, 
and the acceptance of it wade in 
England^ yet it it ha afterwards 
transmitted to the drawer abroad 
for his signature, and it is there 
drawn, it is a foreign bill; and 
consequently does not require an 
English stamp. Boem v. Campbell. 

56 



STOPPAGE IN TRANSITU. 

A. haYing entered goods in the books 
of the fVest India Dock Compantf^ 
received two dock warrants or de- 
livery orders in blank for them, 
which he delivered to B- on a sale 
of the goods to him, and B, hav- 

• ing sold the goods to C delivered 
the dock warrants to that person, 
and C. employed D. as his broker, 
to effect a sale of the ^oods, and 
delivered over the dock warrants, 
one of which was signed by C, 
but the blank intended for the name 
of the purchaser remained, and D. 
after having effected a sale on cre- 



dit, delivered ^ duck wtirriaits ta 
the purchaser, one of which (piz. 
the one in which the blank for the 
name of the purchaser remained) 
the purchaser deposited with E. 
as a security lor money advanced 
on the faith of that warrant: held, 
that C. had no right to put a stop 
upon the goods in the event of the 
purchaser not paying for them, 
since the transfer of the warrant 
by D. his broker operated as a 
constructive delivery of the goods, 
so as to defeat C's right of stop-* 
page in ttamitu. Ke^ser v. Suse 
and Others. Page 58 



T. 



TENANTS IN COMMON. 

. One tenant in isommon of a hedge 
may maintain trespass against his 
co-tenant for grubbing it up. But 
a mere clipping of the hedge may 
be justified under the general issue. 
Foyce v. Foi/ce and Others. 201 

> Tenancy in common cannot be 
given in evidence under a plea of 
Uberumtenemenium. Ibid. ItOl 



TENDER. 

. A tender of a bank note in pay. 
ment of a fractional sum is good 
if the creditor object to receive it 
merely on the ground of the sum 
offered to be paid being less than 
the sum claimed, although the 
creditor is required to return the 
difference between the bank note 
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and the fractioiial ram. Saunders 
▼. Graham. Page 121 

% Tender of money held not good, 
where the debtor at the time re- 
quired the creditor to sign a re- 
ceipt which expressed that the 
sum tendered was the balance doe. 
Higham t. Baddely. 313 



TITHES. 

In an action bj a vicar, or his les- 
see on the 2 & 3 Edw. 6. c. 13. for 
not setting oat tithes, the plaintiff 
must either produce the endow- 
ment, or prove a prescriptive per- 
ception of the tithes. Hiscocks v. 
Wilmot 197 



TRESPASS. 

One tenant in common of a hedge 
maj maintain trespass against his 
co-tenant, if the latter grub it np. 
But a mere clipping of the hedge 
maj be justified under the ge- 
neral issue. Voifce v. Vof/ce and 
Others. 301 



TROVteR. 

In trover for a landau, proof of a 
demand of the landau and non-de- 
livery in pursuance of it, is evidence 
of a conversion. fVatkinsj Assignee 
of Moady v. Woolky. 69 



V. 

VARIANCE. 

1. In declaring on a promissory note 



payable by inatalments, if any one 
of the days on which an instalment 
is made payable be incorrectly sta- 
ted, the variance is fatal. Wells v. 
Girling. Page 21 

. An indictment against a bankrupt 
under stat. b Geo. % c 30. for not 
making a full disclosure of his es- 
tate, should truly set out the notice 
requiring him to surrender. There- 
fore where the indictment averred 
that the notice required the bank- 
rupt to surrender, &c. pursuant to 
stat. 5 Geo. 2. entitled, &c, and 
on the production of the notice it 
appeared, that the title to the 49 
Geo. 3. was substituted for that of 
the 5 Geo. ; held that the variance 
was &tal. Rex v. Burraston. 310 



VICAR, 

In an action by a vicar, or his lessee 
on the 2 & 3 Edw. 6. c. 13. for not 
setting out tithes, the plaintiff must 
either produce the endowment, or 
prove a prescriptive perception of 
the tithes. Hiscocks y. Wilmot. 197 



WILL. 



The mere act of tearing a wilrdoes 
not of itself amount to a revocation 
unless it be accompanied by the 
intention of revoking. The inten- 
tion is purely a question of fact ; 
and, if the intention were only in- 
choate, and not completed, it does 
not in point of law amount to a re- 
vocation. Doe dent. Perks v. Perks 
and Others. 186 
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WITNESS. 

1. Semhh^ that where the plaintiff 
serves the defendant with notice to 
produce an instrument in his pos- 
session under which both parties 
claim the same interest, it is not ne- 
cessary for the plaintiff to prove 
the execution of the instrument by 
the testimony of the subscribing 
witness; aliter^ where their inter- 
. ests are adverse. Knight ▼. Mar^ 
tin. Page 26 



2. In an action against the acceptor of 
a bill of exchangd accepted for the 
accommodation of the drawer, the 
latter is'not a competent witness to 
prove that the holder discounted the 
bill on usurious terms. Hardwicke 
v. Blanchard. Page 113 

3. Where the attesting witness to a 
bond, on being called to prove its 
execution denies having seen it ex- 
ecuted, it may be proved by evi- 
dence of the handwriting of the 
party. Boxer v. Rabeth. 175 
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